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STATE OF COMPETITION IN THE AIRLINE 
INDUSTRY 

TUESDAY, MAY 19, 1998 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The committee met, pursuant to notice, at 1 p.m., in Room 2141, 

Raybum House Office Building, Hon. Henry Hyde (chairman of the 
committee) presiding. 

Present: Representatives Henry J. Hyde, George W. Gekas, Ste- 
Ehen E. Buyer, Steve Chabot, Bob Barr, William L. Jenkins, Asa 

[utchinson, Edward A. Pease, Mary Bono, John Conyers, Jr., How- 
ard L. Berman, and William D. Delahunt. 

Staff present: Joseph Gibson, Chief Antitrust Counsel; Patricia 
Katyoka, Staff Assistant; Julian Epstein, Minority Chief Counsel 
and Staff Director and Stephanie Goodman, Minority Counsel. 

OPENING STATEMENT OF CHAIRMAN HYDE 
Mr. HYDE [presiding]. The committee will come to order. And I 

apologize for keeping us waiting 15 minutes. Our time is not our 
own, as you well know. 

At this point, I'm very pleased to introduce our newest Repub- 
Ucan member of the House Judiciary Committee. Without question, 
Mary Bono, elected to represent the wonderful, beautiful 44th dis- 
trict in California, will ably fill the vacancy created by the very un- 
timely death of one of the most famous members of our committee, 
the Honorable Sonny Bono. Mary is a 1984 graduate of the Univer- 
sity of Southern California with a bachelor of fine arts in art his- 
tory. She has two children and has been active in a wide range of 
community charities emd service organizations. She's been named 
Women of the Year in 1993 by the San Georgiano Chapter of the 
Girl Scouts of America and has played a leadership role in support 
of the Drug Abuse Resistance Education program and many other 
worthwhile causes. Mrs. Bono also serves on the Committee on Na- 
tional Security. 

And so we welcome you enthusiastically, Mary. Welcome. 
Mr. CONYERS. Mr. Chairman? 
Mr. HYDE. The gentleman from Michigan. 
Mr. CONYERS. Thank you very much. I join you in welcoming 

Mrs. Bono. We've all been very pleased about her coming to this 
committee, and we join you in your welcome. Thank you. 

Mr. HYDE. Today the committee conducts an oversight hearing 
on the state of competition in the airline industry. We touched on 
these issues during our November 5, 1997, general oversight hear- 

(1) 



ing on the antitrust enforcement agencies. However, given the re- 
cent state of aUiance agreements between major airlines, we 
thought it would be appropriate to revisit this topic in a Httle more 
detail. Our primary focus will be on the recent alliance agreements, 
but members should feel free to ask questions on any topic within 
the general area of airline competition. 

With respect to the alliances, I want to say, first, that they are 
not all created equal. Each one has different characteristics, and 
each one should be judged on its own merits. However, each one 
deserves a thorough review by the agencies that are before us, and 
I want to stress I have no particular opinion as to whether any of 
these alliances is pro-competitive or anti-competitive. But I have 
called this hearing to learn as much as possible about them, and 
whatever the ultimate outcome, I believe it is important that we 
have a public debate about their pros and cons. And I am hopeful 
that today's hearing will contribute to that debate. Although the al- 
liances will be our primary focus, there are other competitive issues 
out there, and I will comment briefly on two of them. 

First, the Department of Transportation, in consultation with the 
Department of Justice and the Federal Trade Commission, has re- 
cently issued for public comment enforcement guidelines on preda- 
tory pricing. I have not yet had time to study the guidelines in de- 
tail; they're not yet final. So, I will withhold comment on their spe- 
cifics, however, I do want to commend the agencies for addressing 
this problem because it is a serious one. And I hope you both will 
continue your work in this area. 

Another important competitive issue is airport capacity. My con- 
stituents well know that I have long been concerned about a vari- 
ety of issues raised by the busiest airport in the world, depending 
on how you look at it, O'Hare Airport, which is located in my dis- 
trict, located very close to my home. With my colleague and friend, 
Jesse Jackson, Jr., I have worked for the construction of the third 
airport in the Chicago metropolitan area. We strongly believe a 
third airport in Chicago, or serving Chicago, will enhance competi- 
tion. We have made our views on that issue well known in a num- 
ber of public arenas. And I certainly will not repeat them in detail 
now, but I am hopeful we can touch on that issue a little bit later 
on. 

I particularly look forward to the testimony of Mr. Joe 
Karaganis, an outstanding attorney fi-om my district, and he will 
speak on that issue. And with that, I want to welcome Mr. Klein 
and Ms. McFadden, and ask Mr. Conyers if he would like to have 
an opening statement. 

[The prepared statement of Mr. Hyde follows:) 

PREPARED STATEMENT OF HON. HENRY J. HYDE, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF ILLINOIS, AND CHAIRMAN. COMMITTEE ON THE JUDICLVRY 

Today the committee conducts an oversight hearing on the state of competition 
in the airline industry. We touched on these issues during our November 5, 1997 
general oversight hearing on the antitrust enforcement agencies. However, given the 
recent spate of alliance agreements between major airlines, I thought it was appro- 
priate to revisit this topic in more detail. Our primary focus will be on the recent 
alliance agreements, but members should feel free to ask questions on any topic 
within the general area of airline competition. 

With respect to the alhances, I want to say first that they are not all created 
equal. Each one has different characteristics, and each one should be judged on its 



8 

own merits. However, each one deserves a thorough review by the agencies that are 
before us. I have no particular opinion as to whether any of these aUiances is pro- 
competitive or anticompetitive, but I have called this hearing to leeim as much as 
possible about them. Whatever the ultimate outcome, I believe that it is important 
that we have a public debate about their pros and cons, jmd 1 am hopeful that to- 
day's hearing will contribute to that debate. 

Although the alliances will be our primary focus, there are other competitive 
issues out there, and I will comment briefly on two of them. First, the Department 
of Transportation, in consultation with the Department of Justice and the Federal 
Trade Commission, has recently issued for public comment enforcement guidelines 
on predatory pricing. I have not yet had time to study the guidelines in detail, and 
they are not yet final. So, I will withhold comment on their specifics. However, I 
do want to commend the agencies for addressing this problem because I think it is 
a serious one. 1 hope you will both continue your work in this area. 

Another important competitive issue is airport capacity. My constituents well 
know that I have long been concerned about a variety of issues raised by O'Hare 
Airport, which is located in my district. With my colleague and friend, Jesse Jack- 
son, Jr., I have worked for the construction of a third airport in the Chicago metro- 
politan area. We strongly believe that a third airport in Chicago will enhance com- 
petition. We have made our views on that issue well known in a number of public 
arenas, and I need not repeat them in detail now. I am hopeful that we can touch 
on that issue some today as well. I particularly look forward to the testimony of Mr. 
Joe Karaganis, an outstanding attorney from my district, who will speak to that 
issue. 

With that, I will turn to Mr. Conyers for an opening statement. 

Mr. CONYERS. Thank you, Chairman Hyde, and members. I'm de- 
Hghted to participate in this hearing. I was just handed a Washing- 
ton Post advertisement dated Thursday, May 14, 1998, which is 
maybe a Uttle bit one-sided from Ms. McFadden's point of view 
about how we go about keeping deregulation working. If you have 
any information about that ad, I'd Uke to know about it. I've seen 
other ads about mergers of the Microsoft issue. There's a lot of 
money being spent—distant advertising—and I am curious about 
it. And I think it makes these hearings quite timely. 

There are two phenomena going on. One is the danger of preda- 
tory pricing on airline routes where there is little competition. And 
this is perhaps emphasized in the hub strategy that is now being 
employed by most major airlines. I'm getting for you shortly how 
much it costs to fly from Washington to Detroit, which is a hub, 
as opposed to Washington to Cleveland, which is actually nearer. 

In addition, we're seeing in the telecommunications and financial 
industries an increasing concentration with mergers and join ven- 
tures. Now, I don't know why I'm limiting it to financial industries 
and telecommunications, because it's in every industry. The one 
question that I think would help everybody is to try to get a feel 
for the combinations and takeovers, mergers, acquisitions, foreign 
zmd domestic, that are coming so quickly that we probably need to 
get an idea of where we can get a resource in terms of finding out 
how these go along. I get the Wall Street Journal everyday, but un- 
fortunately I don't tabulate all of the mergers and—well, I just re- 
member that Polygram was about to be taken over by Mr. Ovittz, 
but he let Seagram go ahead and do it. That was today's news. So 
that was one that didn't occvir. There were a number of others 
mentioned. 

There's a problem potentially with the mergers in my area be- 
tween Northwest, Continental, American, and USAir, Delta, and 
United. In other words, what are the implications of all of these 
kinds of mergers? And how does predatory price-fixing fit into this? 



The Department of Transportation has guidelines which—by the 
way, as good as I may think they are, some consumer groups think 
that they should be stronger, I suppose. And if there are any com- 
ments on that, I'd sure be grateful to you. We want to make sure 
the floor is set properly and will not deter price cuts which are 
competitive in nature. But everybody knows the old game of lower- 
ing prices to force out a competitor and then, of course, raising 
them again after the competitor is gone. 

Now with respect to the joint ventures, there is something that 
both the Department of Justice and Transportation must carefully 
scrutinize and that's the dangers of price collusion, followed by di- 
minished competition. Six airfines may become effectively three air- 
lines as we meet this afternoon. Major plane routes may be served 
by only one such alliance. So there is danger or tacit market alloca- 
tion among airlines which could allow price gouging and monopoly 
practice. 

If you could, if it's appropriate for you to give us a 1-minute lec- 
ture about how close corporations can come to almost violating the 
Sherman/Clayton Antitrust Act, but not quite. I mean, there seems 
to be a fine art in the economic system where you can get close 
that it looks like it's a violation but maybe it isn't. And that raises 
another question that we have talked about in this committee. Do 
the antitrust laws in America need overhauling since they were 
written at the beginning of the century and there was no way to 
contemplate the huge global scope of potential antitrust activity at 
the time that that was done? 

And then, of course, we want to review, if we can, the authoriza- 
tion for the Antitrust Division. It is my belief that—I'm trying to 
figure out how many lawyers you may have considering the num- 
ber of cases that you already have. There's some mathematics in 
there that's eluding me. 

So I thank you, Mr. Chairman, for being able to welcome our two 
distinguished first witnesses. 

[The prepared statement of Mr. Conyers follows:] 

PREPARED STATEMENT OF HON. JOHN CONYERS, JR., A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 

As members of this Committee well know, I am and have always been a strong 
supporter of vigorous enforcement of the antitrust laws in every industry. Recent 
developments in the air transportation industry have prompted this hearmg to in- 
vestigate possible anti-competitive practices among air earners. This he2iring is ex- 
tremely important, particularly at a time when consumers are faced with rising, 
often tuireasonable prices and limited service in certain markets. Business travelers 
seem to be particularly hard-hit for high fares, and are seemingly penalized despite 
their frequency of travel on the major air carriers. In the end, consumers are left 
with fewer and fewer choices in air travel, and something must be done to change 
things. 

In 1978, Congress deregulated the air transportation industry in order to promote 
a competitive climate and to bring reduced air fares and greater choices to the 
American consumer. The idea behind deregulation was to allow all, not just a few, 
of the players to start competing against each other in order to benefit consumers. 
But today, what we find is that only a handful of national air carriers have emerged 
as the primary players, and they seem more interested in reducing competition and 
consumer choice rather than with providing consumers with greater choices and 
lower rates. 

There is growing concern that the industry is being monopolized, and significant 
evidence exists to support the concern that these large carriers are abusing their 
competitive advantage. Over the last year or so, consumers have witnessed sharp 
increases in unrestricted fares; exploitation by the airlines of non-discretionary trav- 



elers; and numerous complaints of predatory pricing by low-cost, low-fare carriers 
that entered the market around 1994-1996. Many of these carriers have failed due 
to anti-competitive conditions in the industry. 

The recent announcement of "alliances" between four of the six largest air carriers 
in the nation, combined with the proposed partial merger between Northwest Air- 
lines and Continental Airlines, should give pause to anyone who is concerned about 
competition in the air transportation industry. These so-called "alhances" could have 
the potential to drastically limit consumer choice; they could lead to de-facto price 
fixing among carriers; and could ultimately reduce competition even further by plac- 
ing carriers outside of those alliances at a further disadvantage at the busiest hubs 
and along the most critical routes. We need to study these alliances closely and have 
a full uinderstanding of what they will involve and how they will work. I am sup- 
portive of efforts by the Department of Transportation and Justice to monitor these 
proposals, and I urge the air carriers involved to comply fully with agency disclosure 
requests regarding the alliances. 

Another concern involves the control by a handful of air carriers over the nation's 
busiest routes and hubs. A few big carriers have entrenched themselves at "fortress 
hubs"—as United has done at Denver, Northwest Airlines at Detroit, and Delta Air 
Lines at Atlanta—where they control as much at 80 percent of all flights. Such con- 
trol makes it impossible for smaller carriers to gain even a foothold at those hubs. 
Moreover, this situation, combined with such accompanying practices as frequent 
flyer credits and override commissions to travel agents, produce situations of real 
monopoly power. 

It is undisputed that there are many benefits to deregulation. The development 
of the hub-and-spoke networks have provided consimiers with more extensive serv- 
ice, more frequent service, and lower fares. However, control of as much as 80 per- 
cent of all flights at a hub translates into significant power to charge higher and 
higher fares, engage in price discrimination, and reduce the quality and frequency 
of service by driving out competition by smaller, less-established carriers. These are 
the by-products of deregulation that we must investigate, and ultimately, fix. 

I urge the Department of Justice to vigorously enforce the antitrust laws in the 
air transportation industry as vigorously as it has the information technology indus- 
try in the suit against Microsoft. Despite overwhelming evidence that major carriers 
may have been engaging in anti-competitive behavior over the last several years, 
the Department of Justice has yet to prosecute a single case against what appear 
to have been cases of flagrantly predatory competition by the major carriers against 
new entrants. 1 hope the Department of Justice will begin to take its role of erJorcer 
in this industry much more seriously than it has so far. 

In this vein, I applaud the Department of Transportation's efforts to monitor the 
industry by issuing proposed guidelines on what constitutes unfair exclusionary con- 
duct by carriers, including predatory pricing. These guidelines may be a first step 
toward real enforcement. I understand that the guidelines are still in the comment 
stage, and I hope that the Department will grant all interested parties enough time 
to respond adequately to the proposed policies. 

Critics of the guidelines argue that they will have a chilling effect on competition. 
We need to make sure that competitors have a clear understanding of what they 
may find may not due under the antitrust laws, but at the same time, not lay too 
heavy a hand on the free-flow of healthy, lawful competition. As a result, I hope 
the Department of Transportation will clarify the purpose and the potential impact 
the guidelines will have on the industry and competitive behavior therein, and mod- 
ify them if necessary to have the intended effect of deterring anti-competitive behav- 
ior without chilling healthy competition. 

Let me be clear. Those of us who are concerned about what is going on in the 
air transportation industry are not anti competitive. I, like most of my colleagues 
here, believe that em entity has a right to be competitive and to operate profitably. 
But at some point we are going to have to say that full £ind fair competition come 
before corporate profits. I welcome our witnesses to today's hearing, and look for- 
ward to hearing tneir testimony. 

Mr. HYDE. Thank you, Mr. Conyers. 
Our first panel consists of representatives of two of the Govern- 

ment agencies that deal with airUne competition. On behalf of the 
Antitrust Division of the Department of Justice, we have the As- 
sistant Attorney General for Antitrust, Joel Klein. Mr. Klein is a 
graduate of Columbia University and Harvard Law School. After 
law school, he clerked for Supreme Court Justice Louis Powell be- 
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fore going into private practice from 1976 to 1993. From 1993 to 
1995, he served as Deputy Counsel to the President. In 1995, he 
moved to the Antitrust Division and he has been its head since 
July 1997. 

On behalf of the Department of Transportation, we have its Gen- 
eral Counsel, Nancy McFadden. Ms. McFadden is a graduate of 
San Jose State University and the University of Virginia School of 
Law. Before entering the Government, she was in private practice 
with the Washington office of O'Melveny and Myers. From 1993 
through 1995, she was with the Department of Justice, serving as 
Assistant to the Attorney General and Principal Deputy Associate 
Attorney General. She has served in her current position since 
1995. 

We welcome both of you and certainly look forward to your testi- 
mony. Which of you prefers to go first? 

STATEMENT   OF   JOEL   KLEIN,   ASSISTANT   ATTORNEY   GEN- 
ERAL, ANTITRUST DIVISION, U.S. DEPARTMENT OF JUSTICE 
Mr. KLEIN. Thank you, Mr. Chairman, Mr. Conyers, members of 

the committee. I am pleased to be here today, and I want to com- 
mend the committee for holding what are clearly, timely and im- 
portant hearings on one of the most critical industries in the 
United States, one in which there are a lot of issues that are cer- 
tainly relevant to the Antitrust Division and the Department of 
Transportation. 

Mr. CONYERS. Mr. Chairman, could the witness pull the mic clos- 
er? 

Mr. KLEIN. Sure. 
Mr. Chairman, I have written remarks, and rather than repeat 

them, I'd simply like to have them submitted for the record if that's 
acceptable? 

Mr. HYDE. If you could make such remarks as you choose to 
make in or around 5 minutes give or take, that will leave time for 
questions, but don't feel bound by that. Thank you. 

Mr. KLEIN. I'll be happy to—I'll take 3 minutes. 
It's been 20 years, Mr. Chairman, since the Congress passed and 

President Carter signed the Airline Deregulation Act of 1978. I 
think that Act charted the right course and has been a success 
story in significant ways in terms of the development of the airline 
industry. But I think there are issues that remain and that will re- 
quire careful scrutiny by the Antitrust Division of the Department 
of Justice, £md as well, our colleagues at the Department of Trans- 
f)ortation. I think both the chairman and the ranking member al- 
uded to two of the key issues that we need to be focused on. One 

is the issue of hub dominance and some of the pricing and other 
strategic behavior that may be going on with respect to new en- 
trants. And second, is the issue of consolidation within this indus- 
try, both in terms of domestic consolidation and in terms of inter- 
national consolidation. 

For our part at the Department of Justice, I think we have a 
record that we can be proud of in terms of antitrust enforcement 
with respect to the airline industry. Not so very long ago, we 
brought a major case against several of the airlines with respect to 
price signaling suid the airline tariff publishing rules. We brought 



several actions involving slots as well as gates, that is landing 
rights as well as gates at various airports. We have looked hard at 
a number of international relationships, code shares, and other 
strategic alliances. We opposed, I think correctly, two key airline 
mergers in the 1980's, with respect to TWA/Ozark as well as Re- 
public/Northwest, and we continue to devote significant resources 
to this field. 

I have announced, and will repeat here, that we have a very 
thorough investigation going on, on the issue of hub dominance, 
new entrants, and the possibility of potential predatory behavior by 
dominant carriers. I don't want to suggest the fact that we're inves- 
tigating something means in any way that there is a violation, but 
it reflects the seriousness with which we're treating this issue and 
will continue to treat this issue. I would expect that, at the conclu- 
sion of our very thorough investigation, we will, if we find appro- 
priate action is warranted, we will take such action. If not, I will 
welcome the opportimity to come before the committee and explain 
precisely why we reached the conclusions that we did. 

As to the second key issue, we are engaged in some very active 
and thorough reviews of airline alliances. As most of you know, we 
have before us, and will soon be commenting on, the American Air- 
lines/British Airlines relationship which is pending before the De- 
partment of Transportation. We are, as well, looking at this point 
at the Continental/Northwest relationship, and I'm sure well be 
scrutinizing any of the other domestic alli£mces in terms of consoli- 
dation, code sharing, or other relationships that might come before 
us. 

So let me stop there, Mr. Chairman, and say that I obviously 
welcome the opportunity to answer the committee's questions, and 
say what a delight it is to appear with my former friend, former— 
my current friend [Laughter.] 

Mr. KLEIN [continuing]. Former colleague and [Laughter.] 
Well, we worked together for so many years at the Justice De- 

partment that I feel, when she left, I lost not just a colleague but 
a friend, so [Laughter.] 

Mr. KLEIN [continuing]. I'm in somewhat of a state of mourning 
over that. But in any event, what a treat it is to appear here with 
General Counsel Nancy McFadden. 

[The prepared statement of Mr. Klein follows:] 

PREPARED STATEMENT OF JOEL KLEFN, AssISTA^fT ATTORNEY GENERAL, ANTITRUST 
DIVISION, U.S. DEPARTMENT OF JUSTICE 

Mr. Chairman and members of the Committee, I am pleased to appear before you 
today to discuss important antitrust issues in today's airline industry. My testimony 
focuses on how we analyze airline mergers and domestic and international alliances. 

ANTITRUST ENFORCEMENT IN THE AIRLINE INDUSTRY 

Beginning in the 19708, our nation has in several key industries acted on the rec- 
ognition that competition serves consumers far better than economic regulation. In 
particular, the Airline Deregulation Act of 1978 moved the domestic air transpor- 
tation industry from government regulation to a new era of competition. 

Antitrust enforcement is critical to ensuring that the benefits of airline competi- 
tion sought by Congress are realized by consumers. The Antitrust Division has 
maintained an active itntitrust enforcement program in the airline industry for 
many years. During the 19808, the Division recommended that the Department of 
Transportation (which had authority over airline mergers until 1989) disapprove 
two mergers, TWA/Ozark and Northwest/Repubhc, which involved the merger of the 
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only two hub carriers at St. Louis and Minneapolis respectively. The merging car- 
riers were the only airlines providing nonstop service between the hub city and 
smaller cities in the surrounding region (sucn as Bismarck, North Dakota, and 
Cedar Rapids, Iowa). 

The Division has also moved aggressively to block acquisition of gates or slots that 
would eliminate existing or potential hub competition, including Eastern's proposal 
to sell eight gates to USAir at the gate-constrained Philadelphia International Air- 
port and Eastern's proposed sale of slots and gates at Reagan Washington National 
Airport to United, which operated a significant hub out of nearby Dulles airport. 

The Division has also challenged transactions involving international route au- 
thority. For example, with respect to the 1991 investment agreement between Brit- 
ish Airways and USAir, the Department brought a civil action under Clayton Act 
§7 after we concluded that the transaction threatened competition in gateway city 
pairs and certain connecting city pairs (in particular, service between Northeast and 
Mid-Atlantic cities and London). 

In addition to challenging transactions that adversely affect the structure of the 
airline industry, the Division's record demonstrates a commitment to detecting and 
challenging collusive practices. In 1992, we sued Airline Tariff Publishing Co. and 
eight major airlines, alleging that the airlines used the ATPCO electronic fare sub- 
mission and dissemination system to fix prices. The consent decrees ultimately en- 
tered into banned improper signaling of future pricing intentions, which had cost 
consumers up to $2 billion in travel expenses. 

Other conduct that we have challenged includes agreements on international fares 
undertaken outside the scope of the International Air Transport Association' and 
the solicitation by American President Robert Crandall of a price increase from one 
of his chief rivals, which we challenged as attempted monopolization.^ 

In addition to the law enforcement efforts that I have described, the Antitrust Di- 
vision engages in competition advocacy in various matters before the Department 
of Transportation. Because DOT retains significant authority over competitive 
issues raised by agreements between U.S. and foreign carriers and has the authority 
to grant antitrust immunity to agreements between such parties, the Division often 
brings our expertise to bear in comments to DOT. Overall, we have developed aa 
excellent working relationship with the Department of Transportation. 

INTERNATIONAL ALLIANCES 

As you can see, the Department of Justice has been working aggressively for 
many years on a number of fronts to preserve competition in the airline industry 
since deregulation. Let me turn now to the competitive implications of international 
aviation marketing alliances which, for the sake of simplicity, I will refer to as "code 
sharing." The term "code share" can mean as little as one airline allowing another 
airline to use its computer reservation system codes to sell seats on its planes on 
routes in which the second airline cannot compete, or as much as comprehensive 
integration of marketing and operations that involves joint decisions on price, capac- 
ity, schedules and other competitively sensitive matters. 

Absent an express grant of antitrust immunity by the Department of Transpor- 
tation, the antitrust laws apply fully to international code shares. To antitrust law 
enforcement oflicials, code-sharing agreements are simply forms of corporate inte- 
gration that fall somewhere between outright merger and traditional arm's length 
mterlining agreements. Like mergers and acquisitions, code-sharing agreements 
have the potential to be procompetitive—they can create new service, improve exist- 
ing service, lower costs and increase efficiency, all to the benefit of the traveling 
public. By the same token, code sharing arrangements can be anticompetitive. They 
can result in market allocation, capacity limitations, higher fares, or foreclosure of 
rivals from markets, all to the injury of consumers. The ability to distinguish the 
latter from the former is crucial for aviation policy makers and antitrust enforce- 
ment authorities. 

When we conduct an antitrust investigation of a code share, we always analyze 
the specific terms of each agreement on a case-by-case basis. In assessing the eitect 
on competition, the first necessity is to define the relevant market and measure that 
market in terms of its participants and concentration. For any proposed code share, 
we ask whether the code-sharing peurtners are actual or potential horizontal com- 
petitors. From an antitrust viewpoint, the greatest threat to competition comes 

>See, e.g.. United States v Air Florida. Crim. No. 84-260 (D.D.C. indictment Tiled July 11, 
1984). 

>See United States v American Aiiiines. Inc., 743 F.2d 1114 (5th Cir. 1984), cert, dismissed, 
474 US. 1001 (1985). 
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when two of very few airlines that compete in a market enter into a code-sharing 
agreement in that market. The same concerns would be present if the two carriers 
were planning to merge. Any time two of very few airlines in a market act jointly, 
we are concerned about the effect on competition. 

Having defined and measured the relevant market, the next issue we examine is 
the potential adverse competitive effects of the code share. Here we consider wheth- 
er the code-share partners will both operate flights in the market and whether their 
capacity, scheduling, and pricing decisions will remain independent. By independ- 
ent, I mean that the agreement is structured in a way that gives each carrier the 
strongest possible incentive to sell seats on the flights it operates rather than on 
those of its code-share partner, and to cut its prices and increase its operating ca- 
pacity to gain market share. 

Thus, one characteristic of a code-share agreement that can reduce antitrust con- 
cerns is independent pricing and marketing of seats on the shared flights. This is 
often accomplished with block-seat arrangements where the non-operating carrier 
purchases a fixed nimiber of seats and bears the risk of loss if those seats are not 
sold. This is far from ideal, however, because the cost of these seats to the non-oper- 
ator, which is the key determinant of the ultimate fare to the consumer, is set by 
agreement between competitors. On the other hand, we recognize that compared to 
joint sales and marketing, a block-seat arrangement can create some additional in- 
centive for each partner to market its seats aggressively. Finally, it is also pref- 
erable from an antitrust perspective if any block-seat agreement is non-exclusive 
and the time period of the agreement is not unreasonably long. 

If independent operations are not contemplated, so that the code-share agreement 
will reduce or eliminate competition in city-pair markets between the code-share 
partners, we must consider the extent to wluch entry into these markets by new 
competitors is likely to occur in response to anticompetitive behavior of the code- 
share partners. If sufficient and timely entry can be expected, then the code-share 
agreement would not be likely to create or facilitate the exercise of market power 
by the code-share partners. In this regard, an important factor we consider is 
whether an "open skies" bilateral exists in the market. Open skies means that new 
entry by a carrier is possible, although we will investigate how likely such entry 
would be in the event the code-share partners attempted to raise fares or reduce 
service. On the other hand, where entry is governed by a restrictive bilateral, the 
threat to competition of a code share on that city pair, particularly if the only two 
authorized carriers are involved, may be substantial. 

And finally, if independent operations by the code-share partners in the relevant 
city-pair markets are not contemplated and sufficient and timely entry is not likely, 
we will consider evidence that one of the partners is likely to exit the market absent 
the code share, or that significant transaction-specific procompetitive efficiencies in 
serving other citv pairs on a code-share basis outweigh the potential competitive 
harm in the overlap city pair. 

In sum, we examine all of the facts and circumstances surrounding each code- 
share agreement and make our competitive assessment on a case-by-case basis. 

How nave we applied this analysis to proposed international code-share agree- 
ments that we have reviewed? The majority of^ proposed agreements present no hori- 
zontal competitive concerns. Others we have reviewed combined certain horizontal 
overlaps with significant end-to-end efficiencies. The Department's policy is to seek 
to exclude from a proposed code share those city pairs on which the proposed alli- 
ance partners are two of very few current or likely future competitors. 

For agreements where antitrust immunity has been sought from the Department 
of Transportation, we have recommended that DOT "carve out" certain unrestricted 
fares involving these city pairs from the order granting antitrust immunity for the 
alliance agreement, provided that the carve out can reasonably be done without sac- 
rificing important consumer benefits created by the alliance. Thus, we recommended 
that seven city pairs be carved out of the Delta/Swissair/Sabena/ Austrian alliance 
(Atlanta-Zurich, Atlanta-Brussels, Cincinnati-Zurich, New York-Brussels, New York- 
Geneva, New York-Vienna, and New York-Zurich), one for the American/Canadian 
Air alliance (New York-Toronto), two for the United/Lufthansa alliance (Washing- 
ton-Frankfurt and Chicago-Frankfurt), and two for the United/Air Canada alliance 
(Chicago-Toronto and San Francisco-Toronto). 

We believe that this carve out approach permits U.S. air passengers to obtain the 
benefits of increased efficiency ana enhanced beyond-gateway service provided by 
these code-sharing agreements, while avoiding possible diminutions in gateway-to- 
gateway service or increased air fares as a result of an alliance. Of course, should 
a proposed code share present the potential for significant diminutions in gateway- 
to-gateway service while providing little likelihood for enhanced beyond-gateway 
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service, we are fully prepared to recommend against the approval of the code-share 
proposal in its entirety. 

I should make it clear that, although I have been discussing the way the Depart- 
ment of Justice evaluates international code shares, the Departments of Justice and 
Transportation share a common interest in protecting competition to ensure that 
consumers receive the best services at the lowest prices. To date, DOT has accepted 
all of the carve outs the Justice Department has proposed, with the exception ot the 
four New York/Europe carve outs we sought for the Delta alliance. Even then, DOT 
required the alliance partners to report fare and other data that will allow us to 
review the effect of the alliance on price and service on these routes. If the data 
ultimately show that fares increase or service decreases on any of the four routes, 
DOT can remedy the harm by expanding the carve out accordingly. 

In addition, DOT has prohibited alliance partners from participating in "fare co- 
ordination" activities under the auspices of the lATA. The Department of Justice 
has for years raised concerns to DOT about this type of international cartel activity, 
and we fully support DOT's efforts in this regard, which will clearly benefit inter- 
national airline passengers. 

DOMESTIC ALLIANCES 

Alliances between major U.S. carriers, especially those that involve code sharing, 
are a relatively recent phenomenon. For years, there have been alliances between 
hub carriers and commuter carriers that serve those hubs. The first significant alli- 
£ince between major U.S. carriers is the pending alliance between Continental and 
Northwest. We are also aware, of course, of the recently announced allismces be- 
tween domestic carriers, American-US Airways and United-Delta. We are looking at 
all of these alliances currently. While I cannot comment on the specifics of any par- 
ticular allismce, there are certain observations that can be made. 

While our concern about domestic and international alliances is similar—we look 
to see whether there will be a lessening of competition that will harm consumers— 
there are likely to be some differences between domestic and international alliances 
that we will take into account. First, unlike some international alliances in which 
code-sharing may be the only way in which carriers can serve foreign markets, U.S. 
carriers have unlimited rights to expand their operations within the U.S. and thus 
are, at a minimum, potential competitors of one another. Second, unlike many inter- 
national alliances in which U.S. carriers and their alliance partners do not compete 
broadly against one another because of laws and treaties, major U.S. carriers—even 
those with different regional strengths—often compete with one another in signifi- 
cant markets and sometimes are the only competitors in those markets, such as 
hub-to-hub-markets. 

This is not to imply that all alliances between U.S. carriers are competitively 
problematic. Alliances can and do take many different shapes and forms, and the 
antitrust consequences of an alliance depend both upon the terms of the alliance 
and the carriers involved. Certain kinds of alliances may deal with matters that are 
not competitively troublesome. Even those alliances that involve matters that may 
competitively sensitive—such as code sharing—may involve carriers that do not 
have significant competitive overlap. 

Yet, it is also true that some alliances may involve carriers that are substantial 
competitors, and code sharing that could be used as the means for co-ordinating 
service and fare offerings; such alliances start to look a lot like a merger. Thus, the 
Department of Justice will have to determine whether proposed code sharing alli- 
ances between U.S. carriers are likely to act as a disincentive for the aUiance part- 
ners to enter markets operated by the other or to compete vigorously in markets 
that they both serve. In short, are such alliances likely to divide and allocate mar- 
kets or produce high fares? The Department of Justice can make these kinds of as- 
sessments only after carefully reviewing the actual terms of each alliance agree- 
ment. 

Alliances between major domestic carriers represent a new chapter in the history 
of air carrier agreements. The Department of clustice will fully investigate the com- 
petitive effects of these alliances and will challenge any one that we conclude would 
unreasonably restrain trade or tend substantially to lessen competition. We know 
that this is an area of profound interest to the Committee—and to the American 
public—and I am here to assure you that it is to us, as well. 

1 hope that I have helped the Committee understand the approach the Depart- 
ment of Justice is taking with respect to evaluating international and domestic alli- 
ances. I believe that the Divisions analytical approach is sound, and that, to mix 
transportation metaphors, we are on the right track with respect to the manner in 
which we conduct our analyses in this area. 
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Mr. Chairman, this concludes my prepared remarks. I will be happy to answer 
any questions that you or other membiers of the Committee may have. 

Mr. HYDE. Thank you very much, Mr. Klein. 
And, Ms. McFadden. 

STATEMENT OF NANCY E. McFADDEN, GENERAL COUNSEL, 
U.S. DEPARTMENT OF TRANSPORTATION 

Ms. MCFADDEN. Thank you, Mr. Chairman. Mr. Conyers, and 
members of the committee. I welcome the opportunity to appear be- 
fore you today and with my current friend and former colleague. 
Assistant Attorney General Klein, to discuss a very important 
issue. And I join with the assistant attorney general in commend- 
ing you, Mr. Chairman, and, Mr. Conyers, and the committee for 
holding this hearing. It is a timely and an important issue for all 
Americans—the state of competition in aviation. 

Let me say that, in general, the state of competition in the avia- 
tion industry is quite good. Let no one mistake our view, we join 
with the Justice Department in saying very loudly and very clearly, 
that deregulation has been an economic success story. This view is 
widely shared and is confirmed by all of our studies at the Depart- 
ment of Transportation. But airline deregulation works only when 
the airlines compete fairly with each other. 

I'd like to focus today on the role the Department of Transpor- 
tation plays, of course in tandem with the Justice Department, in 
ensuring healthy competition. I will address in brief aviation and 
alliances and competition with new entrant airlines. 

My written testimony goes into much greater detail on this. And 
I would also ask that my testimony be submitted in full for the 
record. And I will summarize here. I will go into a little bit more 
detail than Mr. Klein, given that this committee is not our commit- 
tee of jurisdiction, and you may not be as familisu- with the author- 
ity that the Department of Transportation has. But I will be brief. 

Airline alHances, of course as you know, involve cooperative ar- 
rangements between two or more airlines that may lie anjrwhere 
between the two extremes of traditional, arm's-length, interline 
agreements between carriers on the one hand, and full airline 
mergers on the other. Airline alliances typically include code-shar- 
ing arrangements and coordinated passenger and baggage check-in 
and handling. The most integrated strategic airline alliances can 
amount to virtual mergers, in essence, what Representative Con- 
yers was talking about. 

Let me outline the powers and responsibilities that the Depart- 
ment of Transportation has with regard to airline alliances. In 
brief, both the Departments of Transportation and Justice have the 
authority to review such transactions, determine whether they will 
harm airline competition and, if necessary, act to prevent such 
harm. 

The Department of Transportation has the authority, as well, to 
protect consumers from unfair or deceptive practices. The Depart- 
ment of Transportation's authority, with respect to aviation alli- 
ances, differs depending upon whether the alliance is domestic or 
international. All international alliances, those involving a U.S. 
and foreign carrier, must seek prior approval from the Department 
of Transportation before they may be implemented. Generally, we 
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have supported and promoted these international alliances. The 
Department examines the public benefits to be achieved by the alli- 
ance, as well as whether the alliance would substantially reduce or 
eliminate competition. In evaluating such alliances, we consult 
with and rely heavily upon the Antitrust Division. Now primary ju- 
risdiction over domestic airline alliances resides with the Justice 
Department's Antitrust Division. Domestic airline alliances, what- 
ever their form, do not require prior approval by the Department 
of Transportation—again, different from international alliances. 

We, nonetheless, do have a responsibility to ensure that the U.S. 
aviation industry remains competitive, and we do have the author- 
ity to review such alliances. Our governing statute directs the De- 
partment in carrying out its responsibilities to consider the mainte- 
nance of airline competition and the avoidance of unreasonable in- 
dustry concentration and excessive market domination as public in- 
terest goals. In addition, we have the authority and responsibility 
to prohibit unfair methods of competition in the airline industry. 

We also have, as I mentioned, the responsibility to prohibit un- 
fair or deceptive practices. Given their potential size and scope, the 
recently announced domestic alliances between our largest airlines 
warrant our close scrutiny. I, of course, cannot comment on the 
merits of any specific alliance, but let me tell you that we have, at 
the Department of Transportation, requested from American and 
U.S. Airways and from United and Delta, detailed material about 
their proposed alliances, including their own analyses of the ex- 
pected effect of their alliances on domestic and international com- 
petition. And the airlines have been very cooperative. And we ex- 
pect to receive the information we have requested from them in 
due time. The Northwest/Continental Agreement, as Mr. Klein 
stated, is already under review by the Department of Justice. And 
we are coordinating with the Department of Justice and providing 
them our views as well. We are working to ensure that our efforts 
at the Department of Transportation will complement those of the 
Justice Department and do not place unnecessarily redundant bur- 
dens on the parties. 

I'd like to turn briefly, Mr. Chairman, to the subject that you 
mentioned, the subject of competition between established carriers 
and new entrant carriers. In the last few years, the Department 
has received an increasing number of complaints by smaller air- 
lines that the largest airlines are using unfair tactics to keep them 
from getting a foothold in many local markets at hub airports. 
We've heard these complaints echoed by others including Members 
of Congress, business and leisure travelers, local communities, and 
travel agencies. 

The Department has not moved precipitously in response to 
these concerns. We undertook a detailed analysis of the complaints 
brought to us. Our airline experts spent countless hours studying 
extensive airline company records, identifying patterns of behavior, 
and analyzing industry data. In developing our proposed policy, as 
the chairman mentioned, we conferred with expert staffs at both 
the Department of Justice and the Federal Trade Commission. And 
as a result of these efforts, we do have some concerns that unfair 
exclusionary practices by some major network airlines are prevent- 
ing needed competition at hub airports, effectively denying more 
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reasonable fares and affordable access to potential passengers 
across the country. 

Under the statutory mandates Congress has enacted to preserve 
and foster competition in air travel, we concluded that we were ob- 
ligated to act. We considered specific enforcement action, but in the 
end, we determined that the best approach was to set forth policy 
guidance on what, in the Department's view, constitutes unfair ex- 
clusionary conduct warranting departmentad action. We set forth a 
proposed policy inviting comment and inviting dialogue from the 
industry, from consumers, from all stakeholders. When making 
final the policy, we will apply it prospectively, so that carriers are 
fully awju-e in advance of what we deem unfair exclusioneuy con- 
duct. 

Today, the Secretary is announcing that we will be extending the 
total comment period for this proposed policy. We received a re- 
quest for an extension of time, and we will be providing an exten- 
sion of time for comments from 90 days to 150 days so that we ob- 
tain the most useful comment possible. 

We have, Mr. Chairman, no intention of re-regulating the airline 
industry as some have charged. Rather, we want to ensure that ef- 
fective competition, which is the linchpin to the success of deregu- 
lation and the benefits it brings to consumers, is preserved. That 
is what we are seeking to do. That is what this administration 
aims at, and all the steps the Department of Transportation is tak- 
ing with respect to the aviation industry. We are committed to en- 
suring competition in both the domestic and international aviation 
arenas. 

With that, Mr. Chairman, let me conclude and say that I'd be 
happy to answer any questions that the committee might have. 
Thank you. 

[The prepared statement of Ms. McFadden follows:] 

PREPARED STATEMENT OF NANCY E. MCFADDEN, GENERAL COUNSEL, U.S. 
DEPARTMENT OF TRANSPORTATION 

Mr. Chairman and Members of the Committee: 
I welcome the opportunity to appear today with the Assistant Attorney for Anti- 

trust, Department of Justice, to provide our perspective on the development of both 
domestic and international aviation alliances and to discuss their competitive impli- 
cations for the aviation industry. The recent round of proposed alliances and code- 
share agreements between a number of megor domestic airlines makes your hearing 
particularly timely. 

I applaud you and the rest of the Committee for bringing together individuals 
from the aviation industry as well as other interested parties to undertake an open 
and serious discussion about the state of competition in aviation across the United 
States. When Secretary Slater called for a dialogue on airline competition, he knew 
that Congress would be an essential voice. 

Let no one mistake our view—deregulation of domestic air travel in 1978 was one 
of Congress' earliest and best efforts to bring powerful economic forces to bear on 
behalf of the traveler, the shipper, and the airline industry itself. This view is wide- 
ly shared, and is confirmed by all of our studies at the Department. 

Deregulation in the United States has expanded the pie for everyone. U.S. airlines 
carry aoout 270 million more passengers a year than under regulation. On average, 
domestic consumers pay a third less (in constant dollars) than they did twentv years 
ago. And, airline operating profits are also at record levels—totaling $20 billion in 
the last three years. 

Airline deregulation works when the airlines compete fairly with each other. Con- 
sumers benefit when the airlines compete because, to win business, they have to 
offer more attractive service and fares. I want to focus my testimony today on the 
role the Department of Transportation plays, in tandem with the Justice Depart- 
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ment, in assuring healthy competition, both in the area of airline alliances and also 
between established carriers and new entrants. 

AIRLINES ALLUNCES TAKE MANY FORMS 

Airline alliances involve cooperative arrangements between two or more airlines 
that may lie anywhere between the two extremes of traditional, arm's-length inter- 
line agreements between carriers on the one hand, and full airline mergers on the 
other. Airline alliances typically include code-sharing arrangements (whereby the 
partners may sell seats on each other's flights using their own two-letter designator 
codes in the computer reservations system) and coordinated passenger and baggage 
check-in and handling. They frequently include coordinated scheduling, uniform 
standards of service, and shared frequent-flier programs. Some involve travel agent 
commission programs; others use blocked-space arrangements. The most integrated 
strategic airline alliances cam amount to 'Virtual" mergers of domestic or cross-bor- 
der partners, including a degree of common ownersnip; coordination of pricing; 
standardization of equipment, services, and supplies; a sharing of Frequent Flyer 
programs; revenue and profit-sharing; and, for some international alliances, immu- 
nity from the antitrust laws. 

The purposes for establishing a significant strategic airline alliance are many: 
• To expand services to more markets in the least expensive way; 
• To operate more efficiently—to increase revenues and to reduce costs, increas- 

ing profit margin; 
• To gain market share through stimulation of new passengers and cargo and 

diversion of traffic from competitors; and 
• To provide a seamless, hassle-free service that is attractive to travelers emd 

shippers because it is functionally equivalent to service on a single carrier. 
I would like to outline the powers and responsibilities that the Department of 

Transportation has with regard to airline alliances. DOTs authority differs depend- 
ing on whether an alliance is domestic or international. 

INTERNATIONAL AIRLINE ALLL\NCES 

All international alliances—i.e., those involving a U.S. and foreign carrier—must 
seek prior approval from DOT before they may be implemented. Generally we have 
supported and promoted them. In some cases when requested, we have granted 
antitrust immunity to international alliances, recognizing that immunity would 
produce heightened, rather than lessened, consumer benefits in these cases. 

DOT'S authority over international airline alliances stems primarily from 49 
U.S.C. 41308 and 49 U.S.C. 41309. Under section 41309, the Department has the 
authority to approve agreements between airlines that are not adverse to the pubUc 
interest and do not substantially reduce or eliminate competition. The Department 
may approve an agreement that substantially reduces or eliminates competition if 
it finds that the agreement is necessary to meet a serious transportation need or 
achieve important public benefits that cannot be met or achieved, respectively, by 
reasonably available alternatives that are materially less anticompetitive. Section 
41308 grants the Department authority to exempt parties to such an agreement 
firom the operations of the antitrust laws to the extent necessary to allow them to 
proceed with the transaction, provided that the Department determines that the ex- 
emption is required in the public interest. 

Alliances between large airlines that have come before DOT in recent years have 
involved U.S. and foreign airlines rather than two U.S. owned airlines. We believe 
that linking networks on different continents may allow airlines to create better 
quality and more competitive service in literally thousands of markets around the 
globe. Across the Atlantic, for example, relatively few city-pair markets can sustain 
nonstop service and even fewer can support competitive nonstop service. Few, if any, 
individual carriers cem unilaterally expand their networks beyond their foreign gate- 
ways to other continents due to the capital costs, infrastructure limitations, and the 
immense operational capability that would be needed to develop their own networks 
there. Linking existing networks and flowing additional passengers between them 
is not just an efficient way for an airline to serve most international markets, it is 
often the only way. In addition, the Department has seen that alliances between 
U.S. and foreign airlines encourage foreign governments to reach open-skies agree- 
ments with us. 

Since most multinational alliamces are formed by linking networks in difi°erent 
parts of the globe, they tend to be more like end-to-end mergers. Thus, they tend 
to have limiteid service overlap while enabling improved service (improved coordina- 
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tion of connections) that is more competitive with other carriers and alliances in 
many markets. Such alliances are likely to be pro-competitive overall. This is not 
to say that all multi-national alliances are necessarily pro-competitive. We must 
weigh any adverse effects against possible consumer benefits. We must review each 
one on a case-by-case basis to determine whether or not consumers will benefit over- 
aU. 

DOMESTIC AIRLINE ALLIANCES 

As Assistant Attorney General Klein has detailed, the Justice Department's Anti- 
trust Division, which enforces the antitrust laws, can examine any proposed domes- 
tic alliance and determine whether it is likely to cause a significant reduction in 
competition in any relevant market. If it finds that an alliance may reduce competi- 
tion, it may file suit in Federal court. The Department of Transportation consults 
with the Justice Department during its antitrust deliberations and supplies data 
and policy input to the Department. Nevertheless, it is the Justice Department that 
m£tkes the ultimate decision whether to challenge a given transaction under the 
antitrust laws in court. 

Domestic airline alliances—whatever their form—do not require prior approval by 
DOT. In fact, until recently we have not had to consider broad-based combinations 
between two major U.S. airlines since our authority over domestic mergers was 
transferred to the Department of Justice in 1989. 

The Department of^ Transportation, nonetheless, does have a responsibility to en- 
sure that the U.S. airline industry remains competitive and has the authority to in- 
vestigate domestic alliances. Our governing statute directs the Department in carry- 
ing out its responsibilities to consider the maintenance of airline competition—and 
the avoidance of unreasonable industry concentration and excessive market domina- 
tion—as public interest goals. (49 U.S.C. 40101(aX9), (10), and (12)). In addition, we 
have the authority and responsibility to prohibit unfair methods of competition in 
the airline industry, which empowers us both to enforce the antitrust laws and to 
block anticompetitive practices that violate antitrust principles, even if they do not 
violate the antitrust laws. (49 U.S.C. 41712.) 

In October 1994, Continental and America West formed the first wide-scale do- 
mestic alliance between two major U.S. airlines. Their agreement provides for code- 
sharing, shared frequent-flier programs, coordination of connectmg services, and 
limited (non-controlling) common ownership. Subsequently, Northwest and Alaska 
entered into a similar alliance (but without equity ownership.) 

There are already a large number of simple domestic code-share arrangements be- 
tween regional carriers and the major airlines. Some regional carriers have relation- 
ships with more than one major airline, and these relationships account for the bulk 
of regional carriers' traffic. In 1997 the 50 largest regional carriers enplaned 65.6 
million passengers. Of these, 62.5 million passengers, or over 95 percent, were en- 
planed by carriers with a code-share relationship with a major carrier. To date, 
these arrangements have not raised competitive concerns and, as a matter of regu- 
latory policy, we have not examined them. Of course, if competitive concerns about 
these airline relationships were to arise, we would examine the circumstances to de- 
termine what action, if any, we should take. 

The recently announced domestic alliances between our largest airlines obviously 
involve arrangements much larger in scale, and require a different approach. North- 
west and Continental, the fourth and fifth largest U.S. carriers, would offer code- 
sharing service, coordinate connecting schedules, share frequent-flier programs, and 
integrate certain common activities. In addition. Northwest proposes to purchase an 
equity stake in Continental. 

American and U.S. Airways, the second and sixth largest U.S. airlines, have an- 
nounced an agreement to share their frequent-Oier programs, and their intention to 
negotiate a broader code-sharing alliemce agreement in the near future. 

Finally, United and Delta, the first and third largest U.S. airlines, have an- 
nounced £m agreement to engage in code-sharing alUance arrangements, reciprocal 
frequent flyer programs, and other areas of marketing cooperation. Initial imple- 
mentation is planned for domestic routes. 

Given their potential size and scope, these proposed domestic alliemces warrant 
our close scrutmy. Consequently, we requested from American and U.S. Airways on 
April 29—and United and Delta Airlines on April 30—detailed material about their 
proposed alliance, including their own analyses of the expected effect of their alU- 
ance on domestic and international competition. We established a 20-day deadline 
in order to speed our review process. 

The Northwest/Continental agreement is already under review by the Department 
under our continuing fitness procedures because of the change in ownership, and 
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by the Antitrust Division of the Department of Justice. I cein assure you there will 
be no overlap in our analytical processes, and that our eflbrts will complement those 
of the Justice Department. 

We intend to analyze the potential effects of these large domestic alliances. In 
particular, we gauge whether and to what extent they may reduce domestic competi- 
tion, both in specific markets and overall. We will consider the impacts and implica- 
tions of these alUances for the competitive capabilities of other major airlines, of 
new entrants, and of regional carriers. Each agency has the authority to take correc- 
tive action if. . . . 

THE COMPETITIVE CLIMATE FOH NEW ENTRANT AIRLINES 

The proposed alliances also raise concerns about the continued ability of new en- 
trants to enter underserved or overpriced markets. We intend to examine the effects 
of any large domestic alliances on new entrants. Even without the alliances, we 
have observed practices of major carriers at some hub airports that may be stifling 
needed competition in other ways. 

In the era of airline deregulation, the major airlines have developed hub-and- 
spoke networks and have created twenty hub airports around the country. Hubbing 
creates advantages for many travelers, since it gives travelers at the hub cities 
many more flights and enables airlines to offer more service in markets without 
enough traffic to sustain non-stop service. Hubbing has the disadvantage, however, 
of making effective competition in the hub's local markets very difficult, thereby al- 
lowing the hub airline to charge higher fares. A hub airline has competitive advan- 
tages in those markets because it operates the most flights and can offer travelers 
a more attractive frequent flyer program and travel agencies more attractive incen- 
tive commission programs. As a result, most local hub markets have little competi- 
tion, and the passengers in those markets pay relatively high fares. New service by 
a low-fare airline is ukely to be the only way that many hub markets will ever bene- 
fit from competitive airline service. 

A low-cost airline's entry into a local hub market can produce enormous consumer 
benefits. For example, the Department's April 1996 study of low-cost airlines exam- 
ined the effects of the low-fare service offered by Morris Air and Southwest, which 
acquired Morris, in a number of Salt Lake City markets. The traffic in those mar- 
kets tripled, while the average fares in those markets dropped by about fiily percent 
when fares in other Salt Lake City markets were increasmg somewhat. As a result, 
by late 1995 the average fares in the markets served by Morris and Southwest were 
only one-third the level of fares in other Salt Lake City markets. 

In the last few years, however, the Department has received an increasing num- 
ber of complaints by smaller airlines that the largest airlines are using unfair tac- 
tics to keep them from getting a foothold in many local markets at hub airports. 
Others have echoed these complaints—Members of Congress, local conununities, 
travel agencies, and business and leisure travelers. Let me give you one example 
as a concrete idea of what we have heard and what we have found. 

When a new entrant started operation in one major city-pair market, the domi- 
nant hub carrier initially did not slash its fares and increase capacity in response 
to the new service. However, after a few months the hub carrier matched the newly 
offered $49 one-way fare and added more seats. Before this move, thirty percent of 
the hub carrier's traffic—about 13,000 passengers—paid fares of $325 to $350, while 
fewer them 1,500 passengers paid fares of $75 or less, during a three-month period. 
After the hub carrier dropped its fares and increased capacity, it carried almost 
50,000 passengers who paid no more than $75 and fewer than 1,000 passengers who 
paid fares of $325 to $350. In a three-month period after the new entrant left the 
market, the hub carrier sold fewer than 1,000 seats at fares under $75, carried only 
about 3,000 passengers paying fares of $325 to $350, but carried over 12,000 pas- 
sengers paying fares of $350 to $375. 

The Department has not moved precipitously in response to this type of com- 
plaint. We undertook detailed analysis of the complaints brought to us. Our airline 
experts spent countless hours studying extensive airline company records, identify- 
ing patterns of behavior, and analyzing industry data. In developing our proposed 
policy, we conferred with expert staffs at the Department of Justice and the Federal 
Trade Commission. These efforts confirmed our concern that unfair exclusionary 
practices by some major network airlines are preventing needed competition at hub 
airports, effectively denjring more reasonable fares and affordable access to tens of 
millions of potential passengers across the country. 

Under the statutory mandates Congress has enacted to preserve and foster com- 
petition in air travel, we concluded that we are obligated to act. We considered en- 
forcement action. But in the end, we determined (in fact at the suggestion of some 
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of the airlines) that the best approach was to set forth policy guidance on what, in 
the Department's view, constitutes unfair exclusionary conduct warranting Depart- 
mental action. 

Reviewing the continuum of carrier behavior over several years, we have shaped 
a pwlicy that targets only the most egregious conduct—when a combination of fac- 
tors in a carrier's behavior cannot be adequately explained as good economics unless 
they eliminate competition. We will apply a final policy prospectively, so that car- 
riers are fully aware in advance of what we deem unfair exclusionary conduct. And 
the Secretary decided to issue a proposed policy for public comment so that we could 
engage in the kind of dialogue we are having here today. We have no intention of 
reregulating the airline industry, as some have charged. Rather, we want to assure 
that effective competition—which is the linchpin to tne success of deregulation and 
the benefits it brings to consumers—is preserved. 

In sum, we are convinced our proposed enforcement policy comes within the lan- 
guage of our statute, is consistent with the courts' interpretation of the scope of our 
statutory authority and, most importantly, carries out Congress' determination that 
the success of deregulation requires us to preserve competition and stop amti- 
competitive behavior. We look forward to analyzing the comments filed by all inter- 
ested parties. 

REVIEW OF AIRPORT PRACTICES 

Mr. Chairman, I know from your testimony April 30 before the Transportation 
and Infrastructure Committee about your concern that airports may be stifling 
head-to-head competition in various ways that favor the larger inciunbents, particu- 
larly at their hub facilities. We are also concerned. The effects of long-term gate 
lease arrangements at hub airports with a dominant carrier, use of Passenger Facil- 
ity Charge (PFC) proceeds to construct gates for long-established carriers, and the 
required use of incumbent carriers for aircraft servicing are examples of the sorts 
of practices that can interfere with competitive service. To address these questions, 
we have constituted work groups at the FAA and in the Office of the Secretary to 
gather data and assess whether action is called for in these or other areas. We at 
the Department are determined to preserve the fruits of the 1978 de-regulation of 
the domestic airline industry. 

CONCLUSION 

On the dual questions of domestic airline alliamces and the competitive climate 
for new entrant airlines, the Department of Transportation is working hard to pre- 
serve the benefits of competition and to protect the interests of consumers. As Sec- 
retary Slater has said: 

Our responsibility at the Department of Transportation is to ensure that every 
airline—large or small, new or established—has the opportimity to compete 
freely. That is what deregulation is supposed to be all alxiut—a fair chance to 
compete. 

This Administration is committed to ensuring competition in the domestic—and 
international—airline business. That is why we have worked so hard to secure 30 
Open Skies agreements; we have issued our proposed competition policy: we have 
granted 85 slot exemptions to provide valuable new air serve and competition, and 
we have just undertaken the review of airport practices I just described. We look 
forward to working with Congress to ensure that the aviation system continues to 
grow and that consumers continue to benefit. 

Thank you Mr. Chairman. This completes my prepared statement, and I would 
be pleased to respond to your questions and those of the Committee. 

Mr. HYDE. Thank you both very much. 
Ms. McFadden, on October 1st of 1997, my colleague. Congress- 

man Jesse Jackson, Jr., and I sent a lengthy letter to several ad- 
ministration officials, including Secretary Slater, regarding a third 
airport in Chicago. To my knowledge, we have not received a reply. 
Do you have the foggiest idea of when we will, or if we will, receive 
a reply? 

Ms. MCFADDEN. Mr. Chairman, a very legitimate question. The 
answer to "ir is, "Yes, of course, you will receive a response, and 
we apologize for the length of time it has tsiken." I expect, in con- 
sulting with my colleagues at the FAA, that you will receive a re- 
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sponse in the very near future. I should say that the letter, as you 
noted, was directed to a number of people in the administration. 
And the attempt is being made to produce a comprehensive and co- 
ordinated interagency response  

Mr. HYDE. I shouldn't have  
Ms. MCFADDEN [continuing]. To your report. 
Mr. HYDE [continuing]. Written to so many people, obviously. 

[Laughter.] 
Ms. MCFADDEN. But we expect that a full report and a com- 

prehensive reply to the letter that you and Congressman Jackson 
wrote will be forthcoming in the next few weeks. 

[The information referred to follows:] 
CONGRESS OF THE UNITED STATES, 

Washington, DC, October 1, 1997. 
Hon. JANET RENO, Attorney General. 
United States Department of Justice, 
Washington, DC. 

Hon. RODNEY SLATER, Secretary, 
Department of Transportation, 
Washington, DC. 

Hon. CAROL M. BROWNER, Administrator, 
U.S. Environmental Protection Agency, 
Washington, DC. 

Hon. JANE GARVEY, Administrator, 
Federal Aviation Administration, 
Washington, DC. 

Hon. KATHLEEN A. MCGINTY, Chair, 
Council on Environmental Quality, 
Washington, DC. 

Re: Serious problems with Federal Government policies and actions toward the devel- 
opment and need for commercial air transportation airport facilities in the met- 
ropolitan Chicago area 

DEAR ATTORNEY GENERAL RENO, SECRETARY SLATER, ADMINISTRATOR GARVEY, 
ADMINISTRATOR BROWNER AND CHAIRPERSON MCGINTY: 

We are writing you collectively about a major problem that involves enforcement 
and oversight of a number of interrelated federal laws and programs by your respec- 
tive agencies. The problem relates to the federal government's plans and policies to- 
ward the development and need for commercial air transportation airport facilities 
in the metropolitan Chicago area. 

We are writing to both express our concerns that your agencies are not only fail- 
ing to properly enforce relevant federal laws as they relate to this problem—but also 
to voice our worry that some of your agencies may actually be active participants 
in fostering and encouraging violations of federal laws and policies relating to this 
problem. We hope this is not true, but we must express our concern. 

Please excuse our lengthy list of questions, but, as is often said, the devil is in 
the details. What we are seeking are hard answers—not only as to the technical 
questions we raise, but also as to why your agencies are not taking action to address 
and correct the problems we are raising. 

Nor, respectfully, do we seek excuses. The problems here are serious and require 
urgent attention. We believe that your agencies should be able to address and cor- 
rect these problems with the laws currently on the books. Where you believe that 
these problems cannot be addressed within your existing individual authority or the 
collective authority of the Administration, we ask you to provide specific suggestions 
for whatever additional authority you need. But we respectfully ask that you use 
your existing powers now to address these and correct these problems. 

A SUMMARY OUR OUR CONCERNS 

Chir concerns focus on the federal government's regulatory, financial and develop- 
mental roles relating to the development of commercial airport facilities in the met- 
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ropolitan Chicago area for the next 20 year period—specifically to the year 2020. 
The following is a brief summary of the principal areas of our concerns: 
/. Toxic Air Pollution. 

O'Hare Airport—currently operating at over 900,000 landings and take-offs per 
year—has been acknowledged by the Illinois Environmental Protection Agency as 
one of the largest sources of toxic air pollution in the State of Illinois. Residential 
communities near the airport experience ambient concentrations of toxic air pollu- 
tion—e.g.. benzene and formaldehyde—that anecdotal evidence suggests is several 
hundred times higher than would be allowed in the air emissions for a toxic Super- 
fund site. 

Despite this serious toxic air pollution problem, neither state nor federal agencies 
have provided surrounding communities with data and information as to the exact 
types, quantities, and concentrations of the toxic pollutants coming from O'Hare op- 
erations. Nor have state or federal agencies provided these residential communities 
with information as to the health protective levels of these toxic pollutants in these 
residential communities. Finally, neither state nor federal officials have undertaken 
control programs to reduce these toxic pollutant emissions and ambient concentra- 
tions to health protective levels in the residential communities surrounding O'Hare. 

Unless you take action now to address this problem, it is going to get much worse. 
Currently pending as an integral component of the Metropolitan Chicago Regional 
2020 Transportation Plan (being drafted pursuant to the ISTEA Act) is a proposal 
to increase O'Hare operations by an additional one million or more flights per year. 
(See discussion below). Yet no one at the federal or the state governmental levels 
has evaluated or disclosed to the public what the impacts as to toxic air quality will 
be in the communities surrounding O'Hare. 

Moreover, the dangerous fantasy of this proposal to add an additional one million 
flights per year at O'Hare is being fueled by development and funding policies of 
the federal government—especially the FAA—through a variety of regulatory and 
funding programs. These development and funding activities include: 

1) Affirmative FAA policies to incrementally expand the capacity of O'Hare 
through a variety of interrelated physical {e.g., funding or approving the 
funding of construction projects) or non-physical {e.g., changes in air traffic 
procedures) exptmsion programs; and 

2) Failure of the federal government to use its regulatory and funding authority 
to encourage and support a much less environmentally destructive alter- 
native to a vast O'Hare expansion—namely construction of a south suburban 
regional airport for metropolitan Chicago. 

Despite the severe current toxic air pollution problem at O'Hare, FAA continues 
to develop and support (through both funding and regulatory programs) various in- 
cremental steps which are increasing toxic air emissions from O'Hare. Associated 
with these physical and non-physical FAA supported expansions are major proposed 
expansions of surface road faciUties {e.g., airport related expressway expansions and 
roadway expansions which will both enable the air traffic expansion, and will them- 
selves contribute to the total toxic air pollution burden imposed on the residential 
communities around O'Hare). 

By actively supporting the vast O'Hare expansion option through these incremen- 
tal expansion actions, the federal government is becoming a major force in making 
the vast O'Hare expansion option—and its associated toxic air pollution impacts— 
a fait accompli while necessarily harming the potential for development of tne new 
south suburban airport. (See discussion below.) 

None of these toxic air pollution impacts—either of an expanded O'Hare or the 
impacts from a far less destructive south suburban airport—-have been the subject 
of either comprehensive EIS analysis or more structured regulatory analysis accom- 
panying various expansion actions. 
2. Noise Pollution. 

The addition of a million flights at O'Hare will have enormous noise impacts on 
the Quality of Ufe of the residential communities surrounding O'Hare. We have 
asked the FAA for detailed information on a number of issues relating to noise and 
O'Hare and we have yet to receive an answer. Needless to say, the very same incre- 
mental O'Hare expansion program currently being supported by FAA has negative 
impacts on the quality of life around O'Hare and is being ignored. This is occurring 
while piecemeal elements of the program are put in place without comprehensive 
analysis required by a variety of federal laws, including NEPA and related CEQ reg- 
ulations. 
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3. The increased safety risks of several hundred thousand additional flights at 
O'Hare. 

By aflirmatively funding and approving the funding of physical construction at 
O'Hare while at th£ same time instituting changes in air traffic control procedures 
designed to increase operations at O'Hare, the FAA is deliberately reducing the ex- 
isting margins of safety currently in place at O'Hare. Reducing separations between 
aircraft, reducing runway occupancy time, allowing increased use of "wet" stops, al- 
lowing the use of land and hold short operations in IFR or night conditions—various 
techniques either employed by or under consideration by the FAA to increase capac- 
ity—all iieduce the available margins of safety and reaction time in O'Hare oper- 
ations. 
4. The Related Role of The 2020 Plan Surface Transportation Changes. 

The metropolitan Chicago area is currently in the process of preparing its 2020 
Regional Transportation Plan. Included in that plan are a number of O'Hare related 
surface transportation proposals which £ire designed to enhance the capacity of air- 
craft operations at O'Hare. O'Hare's current road access facilities constrain oper- 
ations and passenger loadings to roughly current levels of operations. By approving 
surface transportation construction which will allow O'Hare to expand operations, 
the 2020 Plan will bias the ultimate choice in favor of O'Hare expansion and against 
the new regional airport. Further, the toxic emissions related to expanded O'Hare 
related road traffic will combine with the toxic emissions from the vast increase in 
air operations to further exacerbate conditions in O'Hare area residential commu- 
nities. 

From an economic and planning standpoint, these proposed O'Hare area road fa- 
cilities do not make sense. There is no evidence that these facilities have been sized 
to meet the demtmd for 73 million enplanements at O'Hare. Conversely, if the incre- 
mental growth of 40 million new enplanements is handled at a new south suburban 
airjxjrt, there will likely be no need for the facilities at their current scope of design. 
5. Anti-competitive Effects of an Expanded Fortress O'Hare. 

Nujnerous federal studies have shown that major carriers establish "Fortress 
Hubs" in major cities to squeeze out competition and charge business travelers high 
monopoly fares. "Fortress O'Hare" is a prime example—United euid Americtm domi- 
nate over 90% of the market and their pricing of next day business fares moves in 
locks tep. 

These kinds of lockstep pricing changes, both at O'Hare and nationally, are openly 
announced. Yet, the administration takes no antitrust enforcement steps against 
this coordinated pricing behavior. Worse, rather than encourage the pro-competitive 
benefits of a third airport, the Administration takes numerous steps, including PFC 
approvals, AIP grants, and CMAAP capacity increases, that encourage a larger 
O'Hare and discourage a third airport. TTiese actions serve only to increase United 
and American's monopoly power. 

QUESTIONS AND REQUESTS 

We have a number of related concerns and questions that focus on airport devel- 
opment in the metropolitan Chicago area. 

1. Need for information in electronic database format relating to ATOMS, SDRS, 
and AQSP data relating to delays at the Nation's major airports and especially 
O'Hare International Airport. 

We have asked for this information before verbally, but perhaps because of a mis- 
understanding, only partial and limited data has been supplied. Please provide us 
in electronic format (if possible): 

• The Air Trsiffic Operations Management System (ATOMS) data compiled by 
the FAA for the Nation's largest airports. We would like that data as far back 
as possible, and we would like included in the data provided all available in- 
formation as to the cause of any particular delay. 

• The SDRS and AQSP data for the same airports. Over the years, the airline 
industry or its individual members has provided the FAA with data regarding 
airlines reported delays by segment of flight. In 1988 the FAA referred to this 
delay data system as the "Standardized Delay Reporting System (SDRS)." 
The 1996 FAA Airport Capacity Enhancement Plan refers to this delay data 
system as the "Airline Service Quality Performance (AQSP)" data. 
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2. The need for FAA documents and explanation regarding Year 2010 and Year 2020 
aviation forecasts for O'Hare and Midway. 

As mentioned above, the Chicago metropolitan area is currently preparing a Re- 
gional 2020 Transportation Plan in order to comply with federal requirements of the 
federal Intemodal Surface Transportation Efficiency Act of 1991. Central to compli- 
ance with that Act is a need to examine the environmental, economic, and transpor- 
tation impacts of placement of commercial air transportation facilities in the metro- 
politan area. 

In conducting the analysis, the State of Illinois, the Northeastern Illinois Plam- 
ning Commission (NIPC), and the Chicago Area Transportation Study (CATS) are 
relying on a regional aviation forecast that assiunes two different alternatives to ac- 
commodate a 2020 enplanement forecast of 73 million enplanements. 

The first alternative is to handle all 73 million enplanements at O'Hare alone. 
The second alternative is to handle the 73 million enplanements with a combina- 

tion of O'Hare and a new south suburban regional airport. 
We have several questions and concerns. 
Does the FAA ana the U. S. Department of Transportation agree or disagree with 

the 2020 enplanement forecast bemg used by the State of Illinois and local planning 
agencies? If you disagree, please explain the factual and analytical basis of your dis- 
agreement. If you disagree, please provide your forecast of enplanements and oper- 
ations for 2020. 

The FAA has over the last few years published a series of confusing forecasts for 
O'Hare and Midway that have been inconsistent and unexplained. We have com- 
pared the 2005 and 2010 FAA forecasts over the last several years and are confused. 

FAA FonCMts                     Vtu         O'Hait Cnplancmcnti OHaie Opoalions 

1992 ACE Plan        2000 41.722.000 
42.250.000 
46.991.000 
55.945.000 
50,133.000 

827 000 
1993 ACE Plan       2005 
1994 ACE Plan               ...      2005 

849,000 
848 000 

1995 ACE Plan          2010 966 000 
1996 ACE Plan       2010 1.168,000 

Midway Enplanemcnh Midway Optiatiim 

1992 ACE Plan              2000 5.898.0O0 
7.442.000 
3.287.0O0 

10,830,000 
6,946.000 

Hare and Mi 

383 000 
1993 ACE Plan „       2005 
1994 ACE Plan „       2005 
1995 ACE Plan       2010 
19% ACE Plan          2010 

408.000 
239.000 
372.000 
329.000 

r 1995 ACE plan forecast for 0' dway for 201 

Enplancmtnlt Optoboin 

OHare           55,945,000 
Midway         10,830.000 
Total  .._     66.775.000 

966.000 
372.000 

1,338.000 

Your 1996 ACE plan forecast for O'Hare and Midway for 2010 was as follows: 

EnpUmoMfits      Op«atMm 

O'Hare  „     50.133,000      1,168,000 
Midway       6.946.000       329.000 
Total      57.079.000      1,497,000 

Please provide the supporting docuimentation and analytical basis for the year 
2010 forecasts in the 1995 and 1996 ACE Plans and explain the reasons for the dif- 
ferences. 

3. What physical faciUties at O'Hare would be necesssuy to accommodate the 
enplanements and operations forecast for the year 2010 in the 1995 ACE Plan? 

4. What physical facilities at O'Hare will be necessary to accommodate the 
enplanements and operations forecast for the year 2010 in the 1996 ACE Plan? 
Wnat data led FAA to conclude that enplanements per operation would be less in 
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the year 2010 forecast in the 1996 ACE Plan than in the 1995 ACE Plan? What 
data led FAA to conclude that operations would increase to 1,168,000 in the 1996 
ACE Plan. 

5. What physical facilities at O'Hare will be necessary to accommodate the 
enplanements and operations forecast for the year 2020 by the State of Illinois, 
NIPC and CATS—i.e., 73 million enplanements—if no new regional airport is built? 

6. How many new and how many total flight operations will have to occur at 
O'Hare if O'Hare is required to handle all 73 million enplanements? Please provide 
the data and calculations supporting your assumptions as to enplanements per oper- 
ation. 

7. If the FAA has a different 2020 forecast than the 73 million enplanements fore- 
cast for 2020 at O'Hare—please provide it and describe the facilities that will be 
needed at O'Hare. 

8. The 1991 through 1995 FAA Airport Capacity Enhancement Plans show an 
O'Hare with two new runways and a number of other capacity increasing physical 
elements. The 1996 ACE Plan pointedly omits any mention of new runways at 
O'Hare. 

Yet the FAA's official Plan of Integrated Airport System (NPIAS) and its com- 
puter update specifically lists new runways at O'Hare scheduled for construction in 
2001. 

Are new runways needed to handle the traffic growth forecast by the FAA for the 
year 2010? Are new runways needed to handle the traffic growth forecast by the 
State, NIPC and CATS for the year 2020? 

9. Integrated into the capacity enhancement projects spelled out in the Capacity 
Enhancement Report issued by the Capacity Design Team for O'Hare in 1991 are 
a series of related efforts by the FAA to expand capacity through changes in air traf- 
fic control procedures. See e.g., FAA's 1996 ACE Plan at 44-46 discussing the Chi- 
cago Metroplex Airspace Analysis Project (CMAAP). See also discussion of other pro- 
cedures in Chapter 5 and technology developments in Chapter 6 of the 1996 ACE 
Plan. Please quantify on an incremental basis both the hourly throughput increase, 
the daily throughput increases, and the yearly capacity increases at O'Hare that 
will be produced by these changes under the following conditions: 

• CMAAP recommendations alone without any of the physical alterations pro- 
posed in the 1991 O'Hare Capacity Design Team Report. 

• CMAAP recommendations in combination with the physical alterations pro- 
posed in the 1991 O'Hare Capacity Design Team Report. 

• CMAAP recommendations in combination with the chsmges in ATC oper- 
ational procedures as described in Chapter 5—and/or the technology changes 
discussed in Chapter 6—of the 1996 Ace Plan without any of the physical al- 
terations proposed in the 1991 O'Hare Capacity Design Team Report. 

• CMAAP recommendations in combination with the changes in ATC oper- 
ational procedures as described in Chapter 5—and/or the technology changes 
discussed in Chapter 6—of the 1996 Ace Plan with the physical alterations 
proposed in the 1991 O'Hare Capacity Design Team Report. 

10. O'Hare currently operates under an hourly flight limit of 155 operations per 
hour known as the High Density Rule (HDR). Last year the FAA—at the urging of 
Mr. Hyde and the conmiunities around O'Hare—declined to lift or change the HDR 
limitations at O'Hare. Please describe—in quantitative terms of operations per hour 
and on an incremental basis—the changes in hourly throughput and its impact on 
the HDR limit that would occur as a result of the physical and operational changes 
set forth in item 9 above. 

11. Please provide the hourly operations rates necessary—under both IFR and 
VFR conditions—to handle the FAA's forecast enplanement load for the year 2010 
assuming: 

a) the enplanements per operation assumed by FAA in the 1996 ACE Plan; 
and b) that the historical ratio of enplanements per operation over the last five 
years remains in place at O'Hare. Please provide the hourly o(>eration8 rates 
necessary—under both IFR and VFR conditions—to handle the 73 milhon 
enplanements forecast by the State of Illinois, NIPC and CATS for the year 
2020 under the same assumptions. 

12. Please explain how FAA keeps records of any safety related incidents at 
O'Hare. Please provide all data regarding safety related incidents at O'Hare. Will 
reduced separation requirements, reduced runway occupancy times or other reduc- 
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tions in aircraft processing time be necessary to accommodate the levels of operation 
forecast by FAA at O'Hare for the years 2000 and 2020? If so, please explain. 

For all your responses to our questions, please provide the speciflc backup data, 
reports, and analyses supporting your responses. 
3. Questions about air quality issues. 

The sheer volume increase in projected flight operations for the years 2010 and 
2020 raise serious air quality concerns. We have several questions about air quality. 

• Have the air quality impacts—including the impacts on toxic air pollutants— 
of the increases in flights projected at O'Hare in 2010 or 2020—projected ei- 
ther by the FAA or by the State of Illinois, NIPC, and CATS—been calculated 
and disclosed to the pubhc? 

• What are the current baseline conditions at O'Hare and in the vicinity of 
O'Hare relating to the generation and concentration of toxic air pollutants 
from O'Hare operations and related vehicle trafllc and associated stationary 
sources? 

• Specifically, what toxic substances are currently generated by such operations 
and what are the respective total weight smd concentrations of these sub- 
stances—e.g., formaldehyde, benzene and other compounds from O'Hare oper- 
ations and related vehicle traffic and associated stationary sources? 

• What are the current concentrations of these toxic substances in the air and 
on the ground in the residential communities around O'Hare at current levels 
of air traffic? 

• What exposure pathways impact children and adults exposed to such toxic 
substances in surrounding communities? 

• What will be the chzinge in total loadings and concentrations of toxic sub- 
stances from O'Hare operations and relateid vehicle traffic and associated sta- 
tionary sources in order to carry the enplanements forecast for 2010 and 
2020? 

• What are the levels of cancer risk and non-carcinogenic risk deemed health 
protective in residential communities for the toxic compounds you have identi- 
fied? 

• Please consider all appropriate pathways including inhalation, ingestion and 
dermal contact. 

• Do current concentrations of these toxic substances in residential areas 
around O'Hare exceed health protective levels? 

• What differences in emissions and ambient air quality at O'Hare and sur- 
rounding residential neighborhoods will result as to toxic pollutants if the in- 
cremental growth from 33 million operations to 73 million operations (i.e., 40 
million enplanements) is handled at a new south suburban regional airport 
as opposed to O'Hare? 

• Please describe the relevant and relative legal authorities of the FAA, 
USDOT, and USEPA in controlling and reducing the toxic emissions from 
O'Hare operations and related activities so that concentrations of these toxic 
pollutants in surrounding communities are reduced to health protective lev- 
els. 

• What changes in surface transportation facilities—e.g., roads, expressways, 
etc.—will be needed to handle the surface transportation to accommodate 40 
million new enplanements at O'Hare or to handle the load forecast by FAA 
for 2010 and 2020? Will different or smaller facilities be needed in the O'Hare 
area if the incremental growth is accommodated at a new south suburban air- 
port? 

4. Related Concerns about the inadequacy of the draft 2020 Regional Transportation 
Plan for Metropolitan Chicago. 

Currently under discussion is a Regional Transportation Plan for Metropolitan 
Chicago that has two radically different alternative assumptions: 

The first assxmiption is that in 2020 all 73 miUion enplanements will be accommo- 
dated at O'Hare. 

The second assumption is that the 73 million enplanements will be split in some 
as yet undefmed way between O'Hare and a new south suburban airport. 

To our knowledge, there will be dramatically different environmental and public 
effects and impacts on O'Hare communities depending on which alternative is cho- 
sen. (See our questions and comments above.) Similarly there will be dramatic dif- 
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Terences in local surface transportation requirements and environmental impacts de- 
pending on which alternative is chosen. 

Despite these differences in environmental and public health impacts, we see no 
evidence that NIPC or CATS has examined the environmental impacts of either of 
these alternatives, as well as the "no-build" option for these facihties. 

In light of these concerns, we have the following questions: 
• What is the regulatoir or funding approval authority of the USDOT, the 

USEPA, or any other federal agency over the 2020 Regional Transportation 
Plan and the facilities contained therein? 

• To what extent can USDOT or EPA withhold approval of funding relating to 
the facilities listed in the 2020 Regional Transportation Plan untu these oefi- 
ciencies—e.g., the gross lack of environmental and public health analysis as 
to the O'Hare 73 million enplanement option and related surface transpor- 
tation projects—are corrected? 

6. Questions and Concerns about piecemeal expansion at O'Hare and FAA's rote in 
avoiding comprehensive environmental analysis of these piecemeal expansion ele- 
ments. 

Historically, FAA's environmental scrutiny of airport development was coordi- 
nated through the FAA's Master Planning process—whereby the regional air trans- 
portation needs and alternatives for a 20 year time horizon would be discussed and 
evaluated in a comprehensive EIS. 

It has been obvious to us for some time that FAA has been taking federal action 
in either approving changes in the Airport Layout Plan or in giving approvals for 
either "impose" or "use" authority to Chicago for collection and expenditures of PFC 
funds. 

Many of these FAA actions relate to individual or group projects which—when 
taken as a whole—are designed to increase the capacity of O'Hare to handle further 
air traffic operations. 

Similarly, FAA has been taking individual air traffic control actions which—when 
used in conjunction with physical changes at the airport—are designed to increase 
the capacity of the airport to handle additional flight operations. 'These actions in- 
clude changes in the land and hold short requirements, proposed changes in air traf- 
fic routing through CMAAP or the proposed TRACON traftic changes, and changes 
for increases in trfifiic loads during IFR conditions. 

All of these actions are being directed toward a central goal—increasing the ca- 
pacity of O'Hare. Yet none of these actions have been accompanied by a comprehen- 
sive EIS examining the full scope of environmental impacts of the long term capac- 
ity increases and the alternatives to such an increase in capacity at Ollare. Indeed 
many have not been accompanied by any environmental analysis at all or have been 
accompanied by crabbed abbreviated environmental assessments which fail to exam- 
ine the cumulative impact of the overall capacity expansion. 

This failure to perform a comprehensive EIS governing these piecemeal impacts 
is not only a problem for conmiunities neighboring O'Hare and the environmental 
impact of that expansion on these communities. This piecemealing is using FAA pol- 
icy to force a physical choice—and make the choice await accompli—between two 
very different regional airport alternatives: a vastly expanded O'Hare vs. a new re- 
gional airport operating in tandem with O'Hare. By using a variety of FAA re^- 
latory ana financial controls in this piecemeal fashion, FALA is forcing FAA's choice 
on the region—i.e., a vastly expanded O'Hare and no new regional airport—rather 
than subject the issue to comprehensive environmental analysis and public comment 
before making the decision. 

REQUESTS FOR ACTION 

Because of these concerns, we are asking the FAA and USDOT—along with what- 
ever enforcement authority exists on this issue within CEQ and USEPA—to halt 
these piecemeal activities pending preparation and circulation of a Regional EIS 
that addresses the air transportation needs of the region for the next 20 years and 
examines the impacts of various alternatives to meet those needs. In addition, we 
are asking the Administration to take comprehensive inter-agency action to address 
the serious environmental, public health, and anti-trust concerns that are raised by 
the issues of air transportation in metropolitan Chicago—particularly as they relate 
to existing and proposed conditions at O'Hare and a new south suburban regional 
airport. 

'To that end we are requesting the Administration—through the FAA or whatever 
agency the Administration deems appropriate—to take the following actions pending 
the preparation of this comprehensive Regional Air Transportation EIS: 
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• A moratorium on any further authorizations to impose and use PPC funds or 
approvals of AIP funding for on-field construction projects at O'Hare until the 
comprehensive Regional Air Transportation EIS is complete. 

• A moratorium on implementation of any Air Traffic Control Procedures such 
as CMAAP or changes in TRACON operations relating to O'Hare until these 
changes can be evaluated within the context of a comprehensive Regional Air 
Transportation EIS. 

• A moratorium on any FAA regulatory approvals relating to physical changes 
at O'Hare until the comprehensive Regional Air Transportation EIS is com- 
plete. 

• A moratorium on any FAA fimding, regulatory or ATC decision relating to 
O'Hare operations until the Administration provides a convincing justification 
for its policy of discouraging the construction of the pro-competitive third air- 
port. 

• A moratorium on any FAA funding, regulatory or ATC decisions relating to 
O'Hare operations until the Administration addresses the serious toxic air 
pollution problem that currently exists in O'Hare residential conununities due 
to O'Hare operations. 

In addition please advise us of any requests for funding authority, regulatory ap- 
proval, or other federal government regulatory action relating to O'Hare that has 
the potential to change the physical condition of the airport or assist in accommo- 
dating an increase in flight operations. 

CONCLUSION 

We have written this letter to aU of you because we know you have interrelated 
authorities regarding these matters. The concerns we have outlined above are most 
serious. 

Each of your agencies has responsibility to protect the environment and the public 
health. Of the citizens of our district in the enforcement of federal law. We ask for 
your help in providing that protection to our residents. 

Sincerely, 
HENRY HYDE 

JESSE JACKSON, JR. 

CONGRESS OF THE UNITED STATES, 
Washington. DC. July 2. 1998. 

Hon. RODNEY SLATER, Secretary. 
Department of Transportation, 
Washington, DC. 

Hon. JANET RENO, Attorney GenerxU, 
United States Department of Justice, 
Washington, DC. \ 

Hon. JANE GARVEY, Administrator, 
Federal Aviation Administration, 
Washington, DC. 

Hon. CAROL M. BROWNER, Administrator, 
U.S. Environmental Protection Agency. 
Washington, DC. 

Hon. KATHLEEN A. MCGINTY, Chair, 
Council on Environmental Quality, 
Washington, DC. 

Federal Aviation Administration, 
Chicago Airport District Office, 
Des Plaines, IL. 

Re: 1) Comments on Chicago's application (noticed in the June 4, 1998 Federal Reg- 
ister) for FAA approval of impose, impose and use, and amended authority for 
$823,515,000 in PFC (Passenger Facility) funds collected at O'Hare as one segment 
of 2.2 billion dollar O'Hare PFC authorization 
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1) The Administration's participation and approval of airport subsidy programs 
in Chicago that violate the letter and spirit of federal laws; and 

2) The Administration's failure to respond to the Hyde-Jackson letter of October 
1, 1997; 

DEAR SECRETARY SLATER, ATTORNEY GENERAL RENO, ADMINISTRATOR GARVEY, 
ADMINISTRATOR BROWNER AND CHAIRPERSON MCGINTY: 

On October 1, 1997, Congressman Jesse Jackson, Jr. and I sent you a letter ex- 
pressing our serious concerns relating to the federal government's plans and policies 
toward the development and need for commercial air transportation airport facilities 
in the metropolitan Chicago area. As of July 1, 1998—more than 9 months since 
we sent our letter to you and after repeated promises by your representatives that 
a detailed answer to our letter was forthcoming—^we still have not received the cour- 
tesy of a response. 

We would have deeply appreciated the courtesy of a response and prompt correc- 
tive action by the Administration—as we requested—to address the problems out- 
lined in our letter. Instead we are again witness to a variety of actions by the Ad- 
ministration that provide vivid evidence that our concerns about your refusal to 
take action to address these problems are real; and that some federal officials are 
indeed "active participants in fostering and encouraging violations of federal laws 
and policies relating to this problem." 

Secretary Slater and representatives of the Justice Department have recently 
made noble pronouncements about their intended aggressiveness in addressing some 
(but not all) of these problems. But the actions I discuss in this letter provide ample 
evidence that such rhetoric is hollow, and that the actions of the federal government 
are intended to and will exacerbate these problems—not solve them. 

I am troubled by the lack of courtesy m failing to respond to our letter and in 
failing to provide us the information we requested. But I am even more disturbed 
by the apparent continuing willingness of some of your agencies to actively promote 
the very abuses which we addressed in our letter and the assumption of some of 
your colleagues that we (tuid the public) can be easily misled. 

To provide you perspective on my concerns, this letter is organized as follows: 
Recent announcements by the FAA regarding Chica|;o's multi-billion dollar federally 

approved and federally funded airport construction program. 
Additional Questions and concerns developed since our October letter. 
A request that the Administration deny Chicago's current request for PFC author- 

ization (as noticed in the June 4,1998 Federal Register) and impose a morato- 
rium on all further PFC expenditures in Chicago until the problems regarding 
metropolitan Chicago's airport situation have been thoroughly and comprehen- 
sively addressed ana solved by your agencies. 

/. The Multi-Billion DMar Federally Approved Chicago Proposed Construction Pro- 
gram. 

I £im writing this letter in the context of a June 4, 1998 Federal register notice 
whereby the FAA proposes to rule on an application by the City of Chicago for fed- 
eral approval to collect and/or spend $823,515,000 of federal PFC funds. This 823 
million dollar request is in turn but a portion of what Chicago says is an overall 
2.3 billion dollar PFC expenditure ($2,2'77,690,291>—most of ityet unexpended—au- 
thorized by the federal government for Chicago since 1993. This 2.3 billion dollar 
program is in turn part of an even larger program of airport related expenditures 
by Chicago which includes unidentified components of AIP (Airport Improvement 
Program) grants and airline funded General Airport Revenue Bonds (GARBs). Fi- 
nally, this multi-billion dollar program extends over the next 20 years—through the 
year 2018 
//. Observations and Questions About the Multi-Billion dollar federally funded Chi- 

cago Proposed Construction Program. 
In light of the concerns raised in our October 1, 1997 letter and the discussion 

below, I believe the following observations and questions are in order: 
A Confusing Mess Over Billions of Federal Dollars—The Need For Clear and 

Specifw Answers. 
Trying to follow the audit trail of facility components of this massive multi-billion 

dollar program is rendered virtually impossible by the ever changing mix of PFC, 
AIP, and GARB revenue sources being used. Please provide: 

1) A list of all proposed facility construction or alterations for O'Hare and Mid- 
way at least through the year 2018 (the end year for which PFC authority 
is being requested by Chicago). Include both projects proposed by Chicago 
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and projects proposed by the FAA—including projects on the National Plan 
for Integrated Airport Systems (NPIAS). To compare "apples to apples" list 
any additional facilities proposed through the year 2020 to provide consist- 
ency with the State of Illinois proposal for a new metropolitan airport. Please 
make sure you include all the projects FAA believes should be constructed— 
including new runways at O'Hare. I know these runways are included in the 
FAA's NPIAS. 

2) An itemized listing of the estimated costs of the projects listed above in item 
1. 

3) As to each proposed construction item hst each of the funding sources (e.g. 
PFC, AIP, GARB, etc. and the amount from each source). 

4) A list of the actual or anticipated start construction or implementation date 
for each item and the actual or anticipated completion date for each item. 

What Capacity Increases Have Been or Will Be Produced by the Multi-Billion 
Dollar Federal Investment? 

The primary purpose of the Aviation Safety and Capacity Expansion Act of 1990, 
(codified at 49 USC § 40117) was to enhance the capacity of the nation's airport sys- 
tem. The City of Chicago contends that this multi-billion dollar program will not in- 
crease the capacity of the Chicago Airport System (including Midway and O'Hare). 

Yet we know that FAA has fiuided a Capacity Enhancement Report for O'Hare 
in 1991 which lists several proposed physical alterations to the airport and several 
operational changes which alone or in combination are intended to expand the air- 
craft operations capacity of O'Hare. Several of these items have been constructed 
or have otherwise been implemented. Others are in the list of future items proposed 
for O'Hare. 

In light of the apparent conflict between Chicago's public posture that this multi- 
billion dollar program will not increase O'Hare's capacity as contrasted with the 
FAA's Capacity Enhancement Report and NPIAS (which do increase capacity) please 
provide me with the following information: 

1) Please provide me with the aircraft operations capacity (by airport) of Mid- 
way and O'Hare on an hourly and annual basis: a) before the expenditure 
of all these billions of dollars and b) after the expenditure of these billions 
of dollars. Please provide these figxires for O'Hare for: a) the period after the 
completion of the 1.5 billion dollar 1984 ODP-I which was the basis for the 
1984 EIS, b) the current capacity at O'Hare, and c) the capacity at O'Hare 
after the new multi-billion dollar construction program listed above is com- 
pleted. 

2) For each of the projects for which Chicago seeks federal approval to impose, 
impose and use, or amend existing authority in the June 4, 1998 Federal 
Register (as more fully described in the April 8, 1998 submittal by Chicago) 
please state whether the project will either "preserve" or "enhance" capacity 
at O'Hare. For each project which you conclude "enhances" capacity please 
state how much capacity is increased. If more than one item works together 
with other items to provide a capacity enhancement, please identify those 
items and describe how these items work together. 

3) If this multi-billion dollar expenditure does not provide significant new ca- 
pacity for O'Hare or Midway, what is the public policy justification for ap- 
proval of this huge expenditure? What is the policy justification for such a 
wasteful expenditure in light of the purpose of the 1990 Act to expand air- 
port capacity? 

4) What additional aircraft operations capacity would be provided the region if 
a new regional airport were to be constructed with these billions of dollars 
of federal funds instead of being spent at O'Hare? 

5) Conversely, if this multi-billion dollar expenditure will provide significant 
new capacity at O'Hare and Midway, why has not the federal government 
prepared a comprehensive Environmental Impact Statement describing the 
environmental and public health impacts of the capacity expansion (includ- 
ing noise and toxic air pollution impacts) as well as an evaluation of alter- 
natives to providing the same or greater capacity increases, e.g., a new re- 
gional airport? How can the FAA and DOT leadership—let alone the USEPA 
and the CEQ—sit idly by while a multi-billion dollar federally fiinded expan- 
sion program is constructed without a comprehensive EIS? 
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What does the multi-billion dollar federal investment do to enhance competi- 
tion in the Chicago market? 

Both the Department of Transportation and the Justice Department have spoken 
eloquently about the problems of Fortress Hubs, monopolization, and the higher 
fares caused by lack of competition. One of the stated purposes of the Aviation Safe- 
ty and Capacity Expansion Act of 1990, (codified at 49 U.S.C. 40117) is to "provide 
an opportunity for enhanced competition between or among air carriers." 49 USC 
§40117(dX2) 

One of the principal barriers to the entry of signiilcemt new competition in the 
metropolitan Chicago market has been the lack of capacity. O'Hare is a capacity 
constrained airport operating under the High Density Rule. Potential new airline 
competitors have complained that the existing lack of capacity in the Chicago mar- 
ket has prevented them from entering this market. 

In light of statements by the Department of Transportation and the General Ac- 
counting Office that lack of competition in the Chicago air transportation market 
has resulted in higher monopoly based fare penalties imposed on the traveling pub- 
lic (especially business travelers), please answer the following questions: 

1) How and to what extent does the multi-billion dollar federal investment rep- 
resented by the combined Chicago PFC/AIP/GARBs program provide new ca- 
pacity for new competitors to make significant entiy into the Chicago mar- 
ket? Does the Chicago program provide major new capacity for new entrants 
into O'Hare? How much? If the multi-billion dollar program does or will pro- 
vide new capacity at O'Hare please state in quantitative terms the hourly 
and annual capacity increases from the current O'Hare situation and what 
components of the program provide the capacity. 

2) If the multi-billion dollar federal investment represented by the combined 
Chicago PFC/AIP/GARBs program does provide new significant capacity at 
O'Hare, how will that new capacity be allocated to prevent further monopoly 
consolidation by United and American? How many new slots will be made 
available and how will they be rationed so that major new competition can 
enter the Chicago market? How does the federal government know that the 
number of new slots—i.e., new capacity—provided oy this multi-billion dollar 
investment are sufficient to provide a realistic opportunity for significant 
new competition to enter the Chicago market? 

3) If the Chicago program does not provide significant new capacity, would the 
use of some or all of these funds to build a new regional airport provide more 
capacity and a greater opportunity for significant new competitors to enter 
the region? 

4) If the federal PFC approval sought by Chicago was denied, what entities 
would pay for the construction items proposed by Chicago? As I understand 
it, the cost of such construction would normally be borne by the airlines who 
are tenants at the ainport through either current charges under the lease or 
through GARBs. Am I correct that in the absence of fwieral approval of this 
multi^illion dollar allocation of federal tax revenues. United Airlines and 
American Airlines—who dominate O'Hare traffic—would have to pay the 
payments on the GARB bond indebtedness to pay these costs? Doesn't fed- 
eral approval of the multi-billion dollar PFC/AIP components of this program 
represent a multi-billion dollar federal subsidy to United suid American? 

5) If as the Administration has stated—the conditions at Fortress O'Hare rep- 
resent an oligopolv penalizing air travelers with hundreds of millions of dol- 
lars in monopoly heightened fares—does it represent sound public policy in 
accord with the 1990 Act and the anti-trust laws to subsidize the airlines 
maintaining that oligopoly with a multi-billion dollar federal subsidy? Does 
it represent sound public policy to enhance the monopoly position of these 
two oligopolist airlines by failing to use this federal money to provide signifi- 
cant new capacity so as to encourage new competitive entrants into the Re- 
gion? 

6) There can be no question that every major airport in the country—including 
O'Hare and Midway—has been built with significant federal subsidies in- 
tended to Induce airlines to use those facilities and thus promote air traffic. 

Does it represent sound public policy to provide a multi-billion dollar fed- 
eral subsidy to two of the nation s richest airlines while not providing any 
significant federal subsidy to new competitors by providing significant new 
capacity at a new airport? 

7) The total 2.2 billion dollars in PFC authorization sought by Chicago—includ- 
ing the 823 million dollar segment sought in the June 4 Federal I&gister no- 
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tice—will exhaust all available PFC funding until the year 2018. Yet as FAA 
has acknowledged, with the increasing unavailability of significant AIP 
funds, PFC revenues have become almost the sole significant source of fed- 
eral assistance for construction of new capacity. By allowing Chicago to tie 
up billions in PFC funds until the year 2018, the federal government is in- 
suring a continuing monopolistic stranglehold in the Chicago metropolitan 
air transportation market for the next 20 years. What specifically is the fed- 
eral government going to do to insure that major new capacity is built in 
metropolitan Chicago so that signiflcant new competition can enter this mar- 
ket? Shouldn't the federal government mandate that these PFC funds be 
used to build major new air transport capacity in the metropolitan Chicago 
market? 

8) The major airlines and their trade association, the Air Transport Associa- 
tion, have written a locally famous letter to the Governor of Illinois stating 
that even if a new airport is built, they will not use it. To put it in the local 
vernacular: Of you build it, we won't come." Does not the collective state- 
ment by the Nation's major airlines that they will not enter the Chicago met- 
ropolitan market to compete against United tmd American fit the classic def- 
inition of a cartel—a de facto agreement amongst asserted competitors to 
carve up geographic markets for air transportation? 

9) At a recent House Judiciary Committee hearing on the issue of airline com- 
petition, I asked the Administration to explain why Delta and other major 
airlines are unwilling to compete in the Chicago market place; and why 
there appears to be an informal agreement amongst the major airlines 
whereby the majors appear to have carved out geographic market fiefdoms 
focused on their Fortress Hubs while refusing to compete in other hub mar- 
kets. Isn't the bald joint declaration by the major airlines of the Air Trans- 
port Association that "If you build it we won't come."—i.e., if you build new 
capacity in a capacity starved monopoly dominated market, we will not com- 
pete—a prima facie acknowledgement of anti-competitive behavior? 

It is one thing for the major airlines to engage in such anti-competitive behavior. 
Such monopolistic behavior has been a hallmark of many industries since the days 
of the nineteenth century railroad barons and the Standard Oil Trust. Indeed the 
prevention and correction of such behavior lies at the core of our anti-trust laws. 

But here we have a situation where the federal government itself (not just the 
airlines) appears to be a willing and major financial participant—through the PFC 
approval process and other federal policies—in the major airlines attempt to stifle 
major new capacity and major new competition in the metropolitan Chicago market. 
Here the government is not just failing to enforce the anti-trust laws to stop such 
anti-competitive behavior, it is actually providing the major fmancial means to 
strengthen United and American's monopoly and to prevent new capacity and new 
competition from entering the Chicago market. 

Over Two Billion Federal Dollars In Chicago's Project and No Environmental 
Impact Statement? 

How can an administration which prides itself on its environmental conscience 
continue to look the other way at what is becoming an open scandal in the Chicago 
metropolitan area? In the late 70s Chicago announced a proposal to build a massive 
expansion 1.5 billion dollar twenty year program at O'Hare called "ODP-I" (O'Hare 
Development Program-I). The proposal was accompanied by a Master Plan required 
under FAA AIP regulations, a full scale Environmental Impact Statement (EIS), and 
numerous public hearings where the full extent and environmental impact of the 
project was discussed and debated. 

Now Chicago has underway a twenty year multi-billion dollar construction pro- 
gram at O'Hare—financed with more than two billion dollars of federal subsidy— 
and no Environmental Impact Statement has been prepared and circulated for pub- 
lic comment. With in excess of a two billion dollar federal exjjenditure on this pro- 
gram, we see no EIS describing the impact of Chicago's construction program or a 
discussion of various alternatives to the program—including and especimly a new 
regional airport. 

Here again we have some agencies of the federal government who appear to be 
active participants in flouting the letter and spirit of the National Environmental 
Policy Act (NEPA) while we see other federal agencies looking the other way. The 
only way FAA can say with a straight face that this two billion dollar federal ex- 
penditure will not sig^iificantly affect the environment is to claim that the project 
will not increase capacity and consequently air traffic at O'Hare. Yet such an admis- 
sion would acknowledge the folly of this investment from the perspective of national 

57-743 99-2 
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capacity expansion goals and national policies to promote competition and discour- 
age monopolies by promoting new competitive entry. (See discussion above) 

The reality is that the FAA is actively planning capacity expansion at O'Hare. An 
airport's capacity is founded on three critical bases: airside capacity (runways, 
taxiways, etc.); landside capacity (terminals) and Road Access. 

It is obvious that the billions of federal PFC dollars that are being authorized now 
for road and terminal expansions are designed to fit into an FAA long term program 
that caps this massive project with additional runways and major new capacity at 
O'Hare. One need only compare the 1991 FAA Capacity Enhancement Report for 
O'Hare, the NPIAS, and various FAA and Chicago planning documents to realize 
that the FAA and Chicago are engaged in a massive multi-year expansion of 
O'Hare—virtually all of it financed with federal PFC dollars. 

If indeed, the FAA and Chicago are engaged in a program for expanding capacity 
at O'Hare, there will clearly be environmental, public health (e.g. toxic air pollution) 
safety and economic impacts on the surrounding communities and the Chicago re- 
gion. None of these impacts have been disclosed, discussed with the public, or en- 
compassed in an EIS as required by federal law. Nor has there been any EIS eval- 
uation of the primary alternative to capacity expansion at O'Hare—a new regional 
airport. 

How can the USEPA, CEQ and the Department of Justice—and indeed the De- 
partment of Transportation—stand idly by and allow such fiagtrant violation of our 
Nation's environmental laws. You are the officials charged with vigorous enforce- 
ment of the Nation's environmental laws and protection of the citizens for whom 
those laws were designed. It's one unfortunate aspect for the FAA to be a willing 
participant in this flagrant violation. Are you other Administration officials going 
to sit on your hands and let it happen? 

What About Forecast Demand? 
In our October 1, 1997 letter Congressman Jackson and I asked you a number 

of questions about forecast in air traitic demand. Despite many statements by your 
representatives that these questions would be answered, thus far we have not re- 
ceived any answers. 

Since our October 1, 1997 letter several new accounts have suggested that FAA 
and Chicago have new forecasts that show a reduced demand for the Chicago mar- 
ket. But those new forecasts appear to have a series of internal contradictions that 
cast severe credibility on the FAA and the integrity of the airport planning process. 
I have several questions: 

1) The 1997 ACE (Aviation Capacity Enhancement) Plan forecasts. Since our 
letter, the FAA has published the 1997 forecasts for O'Hare for the year 2010 
for operations and enplanements. Again 1 ask the s£une questions for the 
1997 ACE Plan forecasts as we did for the earlier years ACEl forecasts. 

2) The FAA ten year forecasts. News accounts state that FAA has recently re- 
vised its ten year forecasts for the Chicago area with the result that the 
NPIAS and other FAA planning activities have concluded that no new sig- 
nificant air traffic capacity is needed in the Chicago region. Please provide 
these forecasts and technical basis for these forecasts and all documents re- 
lating to that decision. 

3) The news reported FAA lower forecast for the Chicago area contrasts sharply 
with FAA national forecasts showing very rapid and large scale growth for 
air traffic at a national level. Please explain the reasons why the Chicago 
area forecast is for little growth and the national forecast is for higher 
growth. Is your Chicago forecast influenced by the capacity limitations cur- 
rently at O'Hare? Is your Chicago forecast influenced by the high fares 
charged at O'Hare? Is your forecast influenced by announced plans by 
United and Americjui to shift traJIic from Chicago to their hubs at Denver 
and Dallas? Would the Chicago area receive greater demand and growth if 
we had more capacity? 

4) The City of Chicago has recently released a projection of siir traffic growth 
for the year 2012 which contrasts sharply from population and regional in- 
come forecasts recently submitted to the federal government by our regional 
planning agency, the Northeastern Illinois Planning Commission (NIPC, of 
which Chicago is a part). Chicago forecasts much lower growth rates than 
NIPC. Yet our entire metropolitan region's 2020 Regional Transportation 
Plan—which included hundreds of federally funded projects costing billions 
of dollars—depends for much of their justification on the NIPC forecast de- 
mand. Indeed many proposed City of Chicago surface transportation projects 
rely on the higher MPC growth projections which Chicago endorsed only a 
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few months ago. Use of the NIPC growth projections shows the need for a 
much greater aviation capacity increase than proposed by Chicago—which 
contends that no capacity increase is needed. 

Does the DOT accept NIPC's growth projections (which were adopted with 
the concurrence of hundreds of area communities and state agencies, includ- 
ing Chicago) or the City of Chicago's? If DOT is now going to accept the City 
of Chicago's new lower growth rates and reject NIPC's, DOT is going to have 
to reevaluate and likely scale down all the projects in the 2020 Regional 
Transportation Plan—including those proposed by the City of Chicago. On 
the other hand, if DOT accepts the NIPC 2020 RTP forecasts, the region is 
going to need much more new capacity. Which forecast—NIPC's or Chi- 
cago's—do you accept? 

5) The need for a 2020 forecast. All of the funding authority sought by Chicago 
in its PFC application extends until 2018. The Regional Transportation Plan 
extends till 2020. The State of Illinois airport plans are based on a year 2020 
forecast. The FAA Master Planning forecast calls for a 20 year planning fore- 
cast. Congressman Jackson and I have asked you for your 2020 forecast and 
an explanation for any differences between your 2020 forecast and the State 
of Illinois. I reiterate my request for this information. 

Our Unanswered Questions 
Our October 1, 1997 letter asked the Administration several questions designed 

to provide the informational basis for candid and open discussion of these issues. 
In response, the Administration has chosen to ignore our questions. 

I repeat our earlier requests and ask that we not wait another nine months before 
we receive this information. Please promptly provide the information we requested 
in our October 1, 1997 letter and the information requested in this letter. 

The Government's Complicity In These Abuses 
In our October 1, 1997 letter we noted that several of these problems were being 

fostered by FAA policies and actions. Rather than separately restate our position, 
let me quote and reaffirm our position as stated in our earlier letter: 

'These IGovemmentl development and funding activities include: 
1) Affirmative FAA policies to incrementally expand the capacity of 

OUare through a variety of interrelated physical {e.g., funding or approving 
the funding of construction projects) or non-physical (e.g., changes in air 
traffic procedures) expansion programs; and 

2) Failure of the federal government to use its regulatory and funding au- 
thority to encourage and support a much less environmentally destructive 
alternative to a vast O'Hare expansion—namely construction of a south 
suburban regional airport for metropolitan Chicago." *•* 

"By actively supporting the vast O'Hare expansion option through these incre- 
mental expansion actions, the federal government is becoming a major foree in 
making the vast O'Hare expansion option—and its associated toxic air pollution 
impacts—a fait accompli while necessarily harming the potential for develop- 
ment of the new south suburban airport. (See discussion below.) 

"None of these toxic air pollution impacts—either of an incrementally ex- 
panded O'Hare or the impacts if a far less destructive south suburban airport 
is built—have been the subject of either comprehensive EIS analysis or more 
structured regulatory analysis accompanying various expansion actions. **** 

"Historically, FAA's environmental scrutiny of airport development was co- 
ordinated through the FAA's Master Planning process—whereby the regional 
air transportation needs and alternatives for a 20 year time horizon would be 
discussed and evaluated in a comprehensive EIS. 

"It has been obvious to us for some time that FAA has been taking federal 
action in either approving changes in the Airport Layout Plan or in giving ap- 
provals for either impose" or use" authority to Chicago for collection and ex- 
penditures of PFC funds. Many of these FAA actions relate to individual or 
group projects which—when taken as a whole—are designed to increase the ca- 
pacity of O'Hare to handle further air traffic operations. 

"Similarly, FAA has been taking individual air traffic control actions which— 
when used in conjunction with physical changes at the airport—are designed to 
increase the capacity of the airport to handle additional flight operations. These 
actions include changes in the land and hold short requirements, proposed 
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changes in air traflic routing through CMAAP or the proposed TRACON traffic 
changes, and changes for increases in traffic loads during IFR conditions. 

"All of these actions are being directed toward a central goal—increasing the 
capacity of O'Hare. Yet none of these actions have been accompanied by a com- 
prehensive EIS examining the full scope of environmental impacts of the long 
term capacity increases and the alternatives to such an increase in capacity at 
O'Hare. Indeed many have not been accompanied by any environmental analy- 
sis at all or have been accompanied by crabbed abbreviated environmental as- 
sessments which fail to examine the cumulative impact of the overall capacity 
expansion. 

"This failure to perform a comprehensive EIS governing the impacts and is 
not only a problem for communities neighboring O'Hare and the environmental 
impact of that expansion on these communities. This piecemealing is using FAA 
policy to force a physical choice—and make the choice a fait accompli—between 
two very different regional airport alternatives—a vastly expanded O'Hare vs. 
a new regional airport operating in tandem with O'Hare. By using a variety of 
FAA regulatory and financial controls in this piecemeal fashion, FAA is forcing 
FAA's choice on the region—i.e., a vastly expanded O'Hare and no new regional 
airport—rather than subject the issue to comprehensive environmental analysis 
and public comment before making the decision." 

In summary, the problems of toxic air pollution, noise, safety, lack of capacity, mo- 
nopoly Fortress Hubs, high fares, etc. in the metropolitan Chicago area are being 
actively fostered by the policies and actions of the various Executive Branch agen- 
cies. Someone in the Administration must take aggressive action to solve these prob- 
lems and stop these abuses. 

Requested Action 
Finally, On October 1, 1997 we asked you, the leaders of the Administration, to 

take action to address these problems. As we stated then: 
"Because of these concerns, we are asking the FAA and USDOT—along with 

whatever enforcement authority exists on this issue within CEQ and USEPA— 
to halt these piecemeal activities pending preparation and circulation of a Re- 
gional EIS that addresses the air transportation needs of the region for the next 
20 years and examines the impacts of various alternatives to meet those needs. 
In addition, we are asking the Administration to take comprehensive inter- 
agency action to address the serious environmental, public health, and anti- 
trust concerns that are raised by the issues of air transportation in metropoli- 
tan Chicago—particularly as they relate to existing and proposed conditions at 
O'Hare and a new south suburban regional airport. 

"To that end we are requesting the Administration—through the FAA or 
whatever agency the Administration deems appropriate—to take the following 
actions pending the preparation of this comprehensive Regional Air Transpor- 
tation EIS: 

• A moratorium on any further authorizations to impose and use PFC funds or 
approvals of AIP funding for on-fteld construction projects at O'Hare until the 
comprehensive Regional Air Transportation EIS is complete. 

• A moratorium on implementation of any Air Traffic Control Procedures such as 
CMAAP or changes in TRACON operations relating to O'Hare until these 
changes can be evaluated within the context of a comprehensive Regional Air 
Transportation EIS. 

• A moratorium on any FAA regulatory approvals relating to physical changes at 
O'Hare until the comprehensive Regional Air Transportation EIS is complete. 

• A moratorium on any FAA funding, regulatory or ATC decisions relating to 
O'Hare operations until the Administration makes and provides justification for 
an anti-trust policy decision as to promoting expansion at Fortress O'Hare vs. 
a new south suburban airport. 

• A moratorium on any FAA funding, regulatory or ATC decisions relating to 
O'Hare operations until the Administration addresses the serious toxic air pol- 
lution problem that currently exists in O'Hare residential communities due to 
O'Hare operations. 

"In addition please advise us of any request for funding authority, regulatory 
approval, or other federal government regulatory action relating to O'Hare that 
has the potential to change the physical condition of the airport or assist in ac- 
commodating an increase in flight operations." 
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Though we have not heard any response to our request in over nine months, I 
reiterate this request. In particular I reiterate this request in the context of the pro- 
posed ruling noticed in the June 4, 1998 Federal Register. 

I ask that the FAA and the DOT deny Chicago's current request for authorization 
(as noticed in the Jtine 4, 1998 Federal register) and impose a moratorium on all 
further PFC expenditures in Chicago until the problems regarding metropolitan 
Chicago's airport situation have been thoroughly and comprehensively addressed 
and solved by your agencies as requested in my October 1, 1997 letter and this let- 
ter. In closing, I believe most reasonable observers would agree that Congressmem 
Jackson and I have been patient in waiting for a response and action from you as 
to these problems. However, my patience is nearing exhaustion and I ask you again 
to enforce both the letter and the spirit of the Nation's laws regarding these prob- 
lems. 

Sincerely, 

HJH:jk 
cc: Hon. Bud Shuster, Chairman 

Committee on Transportation 
& Infrastructure 

HENRY J. HYDE 

U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF LEGISLATIVE AFFAIRS, 

Washington, DC, August 5, 1998. 
Hon. HENRY J. HYDE, Chairman, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: This responds to your letters concerning the federal govern- 
ment's plans and policies toward the development of commercial air transportation 
airport facilities in the metropolitan Chicago area. We apologize for the delay in re- 
sponding to your original letter. Because your general inquiry was primarily di- 
rected to the Federal Aviation Administration and the Environmental Protection 
Agency, we had hoped to respond to you jointly with those agencies. While we have 
been advised that the information you requested from the FAA smd EPA will be de- 
hvered to you shortly, because of the delay, we have taken the Uberty to respond 
to your antitrust concerns in this separate letter. 

iTie Department of Justice had the opportunity earlier this year to participate in 
a hearing before the House Judiciary Committee and hear your concerns and the 
concerns of the rest of the committee with respect to current competition issues fac- 
ing the commercial airline industry. Assistant Attorney General Joel I. Klein out- 
lined the activities currently imder way at the Department of Justice to ensure com- 
petition in domestic and international airline markets. Mr. Klein's prepared state- 
ment and subsequent remarks reflect the Department's position regarding the dra- 
matic effect that airline prices can have on consumers and communities and the 
critical role that federal antitrust enforcement plays in ensuring that consumers pay 
no more than the market price for air transport services. Deputy Assistant Attorney 
General John M. Nannes later appeared before the Aviation Subcommittee of the 
Senate Commerce, Science and Transportation Committee to reiterate these points 
and the Department's role in protecting consumers from the higher prices that 
would result if unreasonable restraints of trade go unchecked. Copies of the Depart- 
ment's prepared statements and other relevant materials prepared by the Antitrust 
Division for public disclosure are enclosed for your reference. 

Antitrust enforcement efforts are under way at the Department of Justice to ad- 
dress the concern about possible anticompetitive practices by hub airlines. The De- 
partment is very sensitive to your interest in the progress and outcome of the inves- 
tigation and will work to keep you apprised of developments as they become public. 
I can assure you that the Department's investigation of possible illegal conduct by 
hub airlines is progressing at a pace consistent with the objectives of responsible 
federal antitrust enforcement. 

The Department of Justice appreciates your continued support for the enforce- 
ment activities of the Antitrust Division, and we deeply regret the handling of your 
inquiry concerning the government's plans for commercial air transport facilities in 
the Chicago metropolitan area. 
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Please do not hesitate to contact me personally if you have questions or if the De- 
partment of Justice may be of further assistance. 

Sincerely, 
L. ANTHONY SirriN, 

Acting Assistant Attorney General. 
Enclosures 

PREPARED STATEMENT OF JOHN M. NANNES, DEPUTY ASSISTANT ATTORNEY 
GENERAL, ANTITRUST DIVISION, U.S. DEPARTMENT OF JUSTICE 

BEFORE THE SUBCOMMITTEE ON AVIATION, COMMITTEE ON COMMERCE, SCIENCE AND 
TRANSPORTATION, UNITED STATES SENATE 

CONCERNING CONSOLIDATION IN THE AIRLINE INDUSTRY 
WASHINGTON, D.C., JUNE 4, 1998 

Mr. Chairman and members of the Subcommittee, I am pleased to appear before 
you today to discuss important antitrust issues in today's airline industry. My testi- 
mony focuses on how we analyze airline mergers and domestic and international al- 
liances. 

ANTITRUST ENFORCEMENT IN THE AIRLINE INDUSTRY 

Beginning in the 1970s, our nation has in several key industries acted on the rec- 
ognition that competition serves consumers far better than economic regulation. In 
particular, the Airline Deregulation Act of 1978 moved the domestic air transpor- 
tation industry from government regulation to a new era of competition. 

Antitrust enforcement is critical to ensuring that the benefits of airline competi- 
tion sought by Congress are realized by consumers. The Antitrust Division has 
maintained an active antitrust enforcement program in the airline industry for 
many years. During the 1980s, the Division recommended that the Department of 
Transportation (which had authority over airline mergers until 1989) disapprove 
two mergers, TWA/Ozark and Northwest/Republic, which involved the merger of the 
only two hub carriers at St. Louis and Minneapolis respectively. The merging car- 
riers were the only airlines providing nonstop service between the hub city and 
smaller cities in the surrounding region (such as Bismarck, North Dakota, and 
Cedar Rapids, Iowa). 

The Division has also moved aggressively to block acquisition of gates or slots that 
would eliminate existing or potential hub competition, including Eastern's proposal 
to sell eight gates to USAir at the gate-constrained Philadelphia International Air- 
port and Eastern's proposed sale of slots and gates at Reagan Washington National 
Airport to United, which operated a significant hub out of nearby Dulles airport. 

"The Division has also challenged transactions involving international route au- 
thority. For example, with respect to the 1991 investment agreement between Brit- 
ish Amvays and USAir, the Department brought a civil action under Clayton Act 
§7 after we concluded that the transaction threatened competition in gateway city 
pairs and certain connecting city pairs (in particular, service between Northeast and 
Mid-Atlantic cities and London). 

In addition to challenging transactions that adversely affect the structure of the 
airline industry, the Division's record demonstrates a commitment to detecting and 
challenging collusive practices. In 1992, we sued Airline Tariff Publishing Co. zmd 
eight major airlines, alleging that the airlines used the ATPCO electronic fare sub- 
mission and dissemination system to fix prices. The consent decrees ultimately en- 
tered into banned improper signaling of future pricing intentions, which had cost 
consumers up to $2 billion in travel expenses. 

In addition to the law enforcement efforts that I have described, the Antitrust Di- 
vision engages in competition advocacy in various matters before the Department 
of Transportation. Because DOT retains significant authority over competitive 
issues raised by agreements between U.S. and foreign carriers and has the authority 
to grant antitrust immunity to agreements between such parties, the Division often 
brings our expertise to bear in comments to DOT. Overall, we have developed an 
excellent working relationship with the Department of Transportation. 

INTERNATIONAL ALLUNCES 

As you can see, the Department of Justice has been working aggressively for 
many years on a number of fronts to preserve competition in the airline industry 
since deregulation. Let me turn now to the competitive implications of international 
aviation marketing alliances which, for the sake of simplicity, I will refer to as "code 
sharing. The term "code share, can mean as little as one airline allowing another 
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airline to use its computer reservation system codes to sell seats on its planes on 
routes in which the second airline cannot compete, or as much as comprehensive 
integration of marketing and operations that involves joint decisions on price, capac- 
ity, schedules and other competitively sensitive matters. 

Absent an express grant of antitrust immunity by the Department of Transpor- 
tation, the antitrust laws apply fully to international code shares. To antitrust law 
enforcement ofiicials, code-sharing agreements are simply forms of corporate inte- 
ptition that fall somewhere between outright merger and traditional arm's length 
mterlining agreements. Like mergers and acquisitions, code-sharing agreements 
have the potential to be procompetitive—they can create new service, improve exist- 
ing service, lower costs and increase efficiency, all to the benefit of the traveling 
piiblic. By the same token, code sharing arrangements can be anticompetitive. They 
can result-in market allocation, capacity limitations, higher fares, or foreclosure of 
rivals from markets, all to the injury of consumers. The ability to distinguish the 
latter from the former is crucial for aviation policy makers and emtitrust enforce- 
ment authorities. 

When we conduct an antitrust investigation of a code share, we always analyze 
the specific terms of each agreement on a case-by-case basis. In assessing the effect 
on competition, the first necessity is to define the relevant market and measure that 
market in terms of its participants and concentration. For any proposed code share, 
we ask whether the code-sharing partners are actual or potential horizontal com- 
petitors. From an antitrust viewpoint, the greatest threat to competition comes 
when two of very few airlines that compete in a market enter into a code-sharing 
agreement in that market. The same concerns would be planning to merge. Any 
time two of very few airlines in a market act jointly, we are concerned about the 
effect on competition. 

Having defined and measured the relevant market, the next issue we examine is 
the potential adverse competitive effects of the code share. Here we consider wheth- 
er the code-share partners will both operate flights in the market and whether their 
capacity, scheduling, and pricing decisions wiU remain independent. By independ- 
ent, I mean that the agreement is structured in a way that gives each carrier the 
strongest possible incentive to sell seats on the flights it operates rather than on 
those of its code-share partner, and to cut its prices and increase its operating ca- 
pacity to gain market share. 

Thus, one characteristic of a code-share agreement that can reduce antitrust con- 
cerns is independent pricing and marketing of seats on the shared flights. This is 
often accomplished with block-seat arrangements where the non-operating carrier 
purchases a fixed number of seats and bears the risk of loss if those seats are not 
sold. This is far from ideal, however, because the cost of these seats to the non-oper- 
ator, which is the key determinant of the ultimate fare to the consumer, is set by 
agreement between competitors. On the other hand, we recognize that compared to 
joint sales and marketing, a block-seat arrangement can create some additional in- 
centive for each partner to market its seats aggressively. Finally, it is also pref- 
erable from an antitrust perspective if any blocK-seat agreement is non-exclusive 
and the time period of the agreement is not unreasonably long. 

If independent operations are not contemplated, so that the code-share agreement 
will reduce or eliminate competition in city-pair markets between the code-share 
partners, we must consider the extent to which entry into these markets by new 
competitors is likely to occur in response to anticompetitive behavior of the code- 
share partners. If sufficient and timely entry can be expected, then the code-share 
agreement would not be likely to create or facilitate the exercise of market power 
by the code-share partners. In this regard, an important factor we consider is 
whether an "open skies bilateral exists in the market. Open skies means that new 
entry by a carrier is possible, although we will investigate how likely such entry 
would be in the event the code-share partners attempted to raise fares or reduce 
service. On the other hand, where entry is governed oy a restrictive bilateral, the 
threat to competition of a code share on that city pair, particularly if the only two 
authorized carriers are involved, may be substantial. 

And finally, if independent operations by the code-share partners in the relevant 
city-piair markets are not contemplated and sufficient and timely entry is not likely, 
we will consider evidence that one of the partners is likely to exit the market absent 
the code share, or that significant transaction-specific procompetitive efficiencies in 
serving other city pairs on a code-share basis outwe'igh the potential competitive 
harm in the overlap city pair. 

In sum, we examine all of the facts and circumstances surrounding each code- 
share agreement and make our competitive assessment on a case-by-case basis. 

How nave we applied this analysis to proposed international code-share agree- 
ments that we have reviewed? The majority of^ proposed agreements present no hon- 
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zontal competitiveconcems. Others we have reviewed combined certain horizontal 
overlaps with significant end-to-end efficiencies. The Department's policy is to seek 
to exclude from a proposed code share those city pairs on which the proposed alli- 
ance partners are two of very few current or likely future competitors. 

For agreements where antitrust immunity has been sought from the Department 
of Transportation, we have recommended that DOT "carve outs certain unrestricted 
fares involving these city pairs from the order granting antitrust immunity for the 
alliance agreement, provided that the carve out can reasonably be done without sac- 
rificing important consumer benefits created by the alliance. Thus, we recommended 
that seven city pairs be carved out of the Delta/Swissair/Sabena/Austrian alliance 
(Atlanta-Zurich, Atlanta-Brussels, Cinciimati-Zurich, New York-Brussels, New York- 
Geneva, New York-Vienna, and New York-Zurich), one for the American/Canadian 
Air alliance (New York-Toronto), two for the United/Lufthansa aUiance (Washing- 
ton-Frankfurt and Chicago-Frankfurt), and two for the United/Air Canada alliance 
(Chicago-Toronto and San Francisco-Toronto). 

We believe that this carve out approach permits U.S. passengers to obtain the 
benefits of increased efficiency and enhanced beyond-gateway service provided by 
these code-sharing agreements, while avoiding possible diminutions in gateway-to- 
gateway service or increased air fares as a result of an alliance. Of course, should 
a proposed code share present the potential for significant diminutions in gateway- 
to-gateway service while providing little likelihood for enhanced beyond-gateway 
service, we are fully prepared to recommend against the approval of the code-share 
proposal in its entirety. 

I should make it clear that, although I have been discussing the way the Depart- 
ment of Justice evaluates international code shares, the Departments of Justice and 
Transportation share a common interest in protecting competition to ensure that 
consxuners receive the best services at the lowest prices. To date. DOT has accepted 
all of the carve outs the Justice Department has proposed, with the exception of the 
four New York/Europe carve outs we sought for the Delta alliance. Even then, DOT 
required the alliamce partners to report fare and other data that will allow us to 
review the effect of the alliance on price and service on these routes. If the data 
ultimately show that fares increase or service decreases on any of the four routes, 
DOT can remedy the harm by expanding the carve out accordingly. 

In addition, DOT has prohibited alliance partners from participating in "fare co- 
ordination" activities under the auspices of the lATA. The Department of Justice 
has for years raised concerns to DOT about this type of international cartel activity, 
and we fully support DOT's efforts in this regard, which will clearly benefit inter- 
national airline passengers. 

Finally, I should note that just recently we have provided our comments to the 
DOT with respect to the proposed alliance between American Airlines and British 
Airways. In our comments, we concluded that the proposed alliance should not be 
approved unless it is significantly restructured. We noted that take off and landing 
slots should be made available in sufficient number to ensure that additional airline 
carriers will provide substantial new air service between the United States and Lon- 
don's Heathrow Airport. A bilateral open-skies treaty, while essential, by itself 
would not be sufficient to produce substantial public benefits that clearly outweigh 
the competitive harm because of constraints on service that exist at Heathrow Air- 
port. We also recommended carve outs of two routes—between Dallas and London 
and Chicago and London—where American and British Airways have hubs at both 
ends and where entry by new airlines is highly unlikely. 

DOMESTIC ALLIANCES 

Alliances between major U.S. carriers, especially those that involve code sharing, 
are a relatively recent phenomenon. For years, there have been alliances between 
hub carriers and commuter carriers that serve those hubs. The first significant alli- 
ance between major U.S. carriers is the pending alliance between Continental and 
Northwest. We are also aware, of course, of the recently announced alliances be- 
tween domestic carriers, American-US Airways and United-Delta. We are looking at 
all of these alliances currently. While I cannot comment on the specifics of any par- 
ticular alliance, there are certain observations that can be made. 

While our concern about domestic and international alliances is similar—we look 
to see whether there will be a lessening of competition that will harm consumers— 
there are likely to be some differences between domestic and international alliances 
that we will take into account. First, unlike some international alliances in which 
code-sharing may be the only way in which carriers can serve foreign markets, U.S. 
carriers have imlimited rights to expand their operations within the U.S. and thus 
are, at a minimum, potential competitors of one another. Second, unlike many inter- 
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national alliances in which U.S. carriers and their alliance partners do not compete 
broadly against one another because of laws and treaties, major U.S. carriers—even 
those with different regional strengths—often compete with one another in signifi- 
cant markets and sometimes are the only competitors in those markets, such as 
hub-to-hub-markets. 

This is not to imply that all alliances between U.S. carriers are competitively 
problematic. Alliances can and do take many different shapes and forms, and the 
antitrust consequences of an alliance depend both upon the terms of the alliance 
and the carriers involved. Certain kinds of alliances may deal with matters that are 
not competitively troublesome. Even those alliances that involve matters that may 
competitively sensitive—such as code sharing—may involve carriers that do not 
have significant competitive overlap. 

Yet, it is also true that some alliances may involve carriers that are substantial 
competitors, and code sharing that could be used as the means for co-ordinating 
service and fare offerings; such alliances start to look a lot like a merger. Thus, the 
Department of Justice will have to determine whether proposed code sharing alli- 
ances between U.S. carriers are likely to act as a disincentive for the alliance part- 
ners to enter markets operated by the other or to compete vigorously in markets 
that they both serve. In short, are such alliances likely to divide and allocate mar- 
kets or produce high fares? The Department of Justice can make these kinds of as- 
sessments only after carefully reviewing the actual terms of each alliance agree- 
ment. 

Alliances between major domestic carriers represent a new chapter in the history 
of air carrier agreements. The Department of Justice will fully investigate the com- 
petitive effects of these alliances and will challenge any one that we conclude would 
unreasonably restrain trade or tend substantially to lessen competition. We know 
that this is an area of profound interest to the Subcommittee—and to the American 
public—and I am here to assure you that it is to us, as well. 

I hope that I have helped the Subcommittee linderstand the approach the Depart- 
ment of Justice is taking with respect to evaluating international and domestic alli- 
ances. I believe that the Division's analytical approach is sound, and that, to mix 
transportation metaphors, we are on the right track with respect to the manner in 
which we conduct our analyses in this area. 

Mr. Chairman, this concludes my prepared remarks. I will be happy to £mswer 
any questions that you or other members of the Subcommittee may have. 

THE SECRETARY OF TRANSPORTATION, 
Washington. DC. August 14. 1998. 

Hon. HENRY J. HYDE, Chairman. 
House of Representatives. 
Washington. DC. 

DEAR CONGRESSMAN HYDE: This is in response to your letter of October 1, 1997, 
to Attomey General Reno, Administrator Browner, Administrator Garvey, Chair- 
woman McGinty, and me, cosigned by Congressman Jesse Jackson, Jr. You ex- 
pressed serious concerns with Federal Government policies and actions related to 
the development and need for commercial airport facilities in the metropolitan Chi- 
cago area. You raised numerous issues and requested information in response to 
many questions regarding airport development, transportation planning, aviation 
safety, and environmental quality. 

Some of your questions have required research by several agencies to be fully re- 
sponsive. I apologize for the lengtn of time it has taken to complete this task. In 
responding on behalf of my fellow departmental and agency heads, this reply con- 
stitutes the consolidated efforts of each agency. We have received your related letter 
to me and the other addressees of your October 1 letter. We are preparing a re- 
sponse to the new issues raised in that letter and will provide it as soon as it is 
completed. 

Your letter raised many complex, interrelated issues, and we have chosen to pro- 
vide comprehensive answers that deal with several specific issues at one time in the 
interests of being clear and fully responsive. 

If I can be of further assistance, please contact me or Mr. Steven Palmer, Assist- 
ant Secretary for Governmental Affairs, at 202-366-4573. 

An identical letter has been sent to Congressman Jackson. 
Sincerely, 

RODNEY E. SLATER 
Enclosure 
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DETAILED INFORMATION 

Proposed New South Suburban Airport 
The State of Illinois has proposed to locate and construct a new air carrier airport 

for the Chicago region in Peotone, Illinois, which would be an additional airport in 
the Chicago region. At the State's request, the Federal Aviation Administration 
(FAA) has provided services that are exclusively within FAA's purview, including 
airspace review, technical advice, and environmental review. The Federal Highway 
Administration (FHWA) has participated in ground transportation studies related to 
the proposal, at the Illinois Department of Transportation's (DOT) request. 

On March 16, 1998, the State submitted its final Environmental Assessment to 
the FAA. A meeting between the Illinois DOT, Secretary Kirk Brown, and the FAA 
was held April 27 to discuss the aviation forecasts. Discussions on the forecasts, as 
well as the scale, scope, and phasing of the proposed airport are ongoing. The FAA 
will, of course, fully comply with the National Environmental Policy Act (NEPA) and 
other appropriate statutes with regard to the proposed airport. 

O'Hare International Airport 
The FAA has received no request for funding, regulatory approval, or other Fed- 

eral Government regulatory action relating to O'Hare that was directed at changing 
the physical condition of the airport in a way that would create new capacity for 
additional flight operations. O'Hare development in recent years has been focused 
on airport infrastructure to reduce aircrafl delays and congestion for existing activ- 
ity at O'Hare. For example, aircraft holding pads optimize the sequencing for air- 
craft departures and reduce taxiway gridlock, and high-speed exits reduce runway 
occupancy time. These initiatives reduce unnecessary fuel consumption (and associ- 
ated jet engine exhaust) by reducing aircrafl taxiing on the airport, as well as re- 
duce flight time (and associated jet engine exhaust) and en route delay. Such im- 
provements reduce the complexity for air traffic control and increase the efficiency 
of the airspace. 

The FAA has reviewed the airport layout plan depicting these projects to ensure 
they would not adversely affect the safety or efficiency of operations, and has pro- 
vided Airport Improvement Program grant assistance for some projects. Federal ap- 
provals of changes to O'Hare's airport layout plan to reflect such items as holding 
pads, taxiway exits, ground run-up enclosures, demolition of a cargo building, and 
an aircraft fire-and-rescue emergency road, are environmentally reviewed by the 
FAA in accordance with the National Environmental Pohcy Act. None of the airport 
development projects in recent years have resulted in a significant environmental 
impact. 

2020 Regional Surface Transportation Plan 
By way of background information, transportation planning responsibilities of 

state and local agencies are set forth in 23 U.S. Code, sections 134 and 135. In par- 
ticular, 23 use 134(9) requires all metropolitan planning organizations to develop 
a long-range transportation plan addressing at least a 20-year timeframe. The Draft 
2020 Regional Transportation Plan, prepared by the Chicago metropolitan planning 
organization called the Chicago Area Transportation Study (CATS), is an update to 
the region's existing ground transportation planning document that was issued in 
the late 1980's. 

The 2020 Plan is not a proposal to increase O'Hare operations by an additional 
million or more flights a year, and it is not designed to enhance the capacity of air- 
crafl operations at O'Hare. Projects in the 2020 Plan do not include improvements 
to airport facilities. The plan is limited to projects that address needed improve- 
ments to surface transportation facilities and their connections to other public trans- 
portation modes, such as airports. The plan evaluates surface transportation needs 
based on four projected alternatives, including an examination of existing airport fa- 
cilities and proposed new facilities. 

As the 2020 Plan was being developed, the CATS policy board recognized that a 
potential new airport was in a planning phase, but that a final decision on whether 
it would be built was not close to being made. In order to permit the development 
of the 2020 Plan to continue, the CATS policy board directed staff to analyze the 
transportation and air quality implications of two airport scenarios - 1) a new south 
suburban airport and (2) no new airport. The surface transportation projects in- 
cluded in the plan were selected based on the stipulation that they would be nec- 
essary regardless of which airport scenario actually occurs. The assumptions in- 
cluded in the plan regarding population and employment would be the same for ei- 
ther scenario. The plan's analysis demonstrates that the recommended improve- 
ments to surface transportation facilities in both the O'Hare area and the Will 



County area will be needed, regardless of whether or not a South Suburban Airport 
is built. 

Since more than 80 percent of available transportation funds are used to maintain 
existing facilities, the improvements shown to be needed in both airport scenarios 
were most significantly influenced by existing deficiencies and overall regional 
growth projections. The highest priority capacity increasing projects that could be 
accommodated in the 2020 Plan, given financial constraints, were identical in both 
airport scenarios. 

Regarding questions of the Federal role, the Federal Government does not take 
approval action regarding the 2020 Re^onal Transportation Plan (RTP) or the 
ground transportation forecasts therein. The responsibility of FHWA and the Fed- 
eral Transit Administration (FTA) is to ensure that the long-range plan of transpor- 
tation improvements for the Chicago metropolitan area, developed under the direc- 
tion of locally elected officials acting through the Metropolitan Planning Organiza- 
tion (MPO), meets Federal requirements. FHWA and FTA only "accept" the Plan as 
meeting the requirements of 23 Code of Federal Regulations, Part 450.324, includ- 
ing a reflection of the area's future land use and population forecasts. This role does 
not include the Federal agencies teiking a position on the proposal for a new airport. 

The Clean Air Act requires that the MPO make a determination that the 2020 
RTP conforms to the State Implementation Plan prepared by the Illinois Environ- 
mental Protection Agency (EPA), and that the emissions, taken as a whole from the 
RTP, will not negatively impact the region's deadline to meet the National Ambient 
Air Quality Standards. FHWA and F'TA insure that this conformity determination 
has been made in accordance with the Clean Air Act and U.S. EPA conformity regu- 
lations, 40 Code of Federal Regulations, Part 93. The 2020 RTFs transportation 
conformity determination includes emissions from ground vehicles only; it does not 
take into account emissions from airport operations. 

The MPO (CATS) must annually certify to FHWA and FTA that its planning proc- 
ess is addressing the major issues facing the area and is being conducted in accord- 
ance with applicable regulatory requirements. This planning process is reevaluated 
every third year, and FHWA and FTA issue a certification finding. In order to com- 
ply with the regulatory requirements regarding the plarming process (including com- 
plying with the Federal Intermodal Surface Transportation Efficiency Act of 1991), 
the MPO is not required to examine the environmental, economic, and transpor- 
tation impacts of placement of conunercial air transportation facilities in the metro- 
politan area. 
Safety 

The FAA is committed to maintaining safe operations at O'Hare Airport, both now 
and in the future. The initiatives you mention in your letter with respect to O'Hare 
are all national programs to improve airport efficiency, reduce aircraft delays, and 
expedite frame flows. They are governed by the overarehing goal of ensuring safe 
airport and aircraft operation. 

Land and hold short operations (LAHSO) have been tested for years and are now 
in place on a national basis. LAHSO is an expansion of the Simultaneous Oper- 
ations on Intersecting Runways (SOIR) program that has been in effect since 1968. 
SOIR operations have been and are available during daytime and nighttime oper- 
ations. LAHSO is only available during Visual Flight Rule (IFR) weather conditions 
and is not to be utilized in Instrument Flight Rule (IFR) weather conditions. 
LAHSO has been in place at O'Hare Airport for many years. 

Wet runway operations are available in accordance with the LAHSO order and 
existing waivers when specific airfield conditions are met. O'Hare has two such 
waivers in effect: Runway 14R to hold short of Runway 9R/27L, and Runway 14L 
to hold short of Runwav 9L/27R. 

Reduced separation between aircraft on final is also a national program that re- 
duces the separation criteria by 1/2 mile when specific criteria are met. A docu- 
mented runway occupancy time of 50 seconds or less is required to conduct this op- 
eration. Reduced separation requirements provide for more efficient use of the air- 
space and can reduce delays. 

The National Transportation Safety Board (NTSB) is the official repository of acci- 
dent reports. Reports of operation events that do not meet the damage and imury 
thresholds for an accident are considered incidents and are maintained in the FAA's 
Accident and Incident Data System. In addition, the FAA operates several reporting 
systems for specific categories of incidents. These include the Pilot Deviation (PD) 
System (pilot errors), the Operational Error and Deviation (QED) System (airport 
traffic control system errors), the Near Mid-Air Collision (NMAC) System (reports 
of perceived collision hazard events), the Vehicle/Pedestrian Deviation (VPD) System 
(unauthorized entry to active airport areas by vehicles and pedestrians), and the 
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Runway Inoirsion (RI) system (a derivative system containing reports of incidents 
reported through the aforementioned systems, except NMAC's, which meet the defi- 
nition of a runway incursion). 

The chart below hsts by year for the period 1990 through 1996 the number of 
each category of accident or incident that occurred within a 5-mile radius of O'Hare. 
Reports of accidents, incidents, and near mid-air collisions can also be accessed via 
the FAA's Internet Website @ http://www.faa.gou. 

1990 1991 1992 1993 1994 1995 19% 

POs 4 5 13 9 7 4 
OEDs 10 9 9 7 5 
NMAC's 0 2 I 0 1 
NTSB (Accidents) 3 1 t L 0 0 
AID'S (Incidents) 20 11 16 11 24 7 
VPO's I 4 I 4 0 
Rl's 3 3 5 7 2 

FAA's standard procedures for handling operational errors are set forth in FAA 
Order 7210.3, Facility Operation and Administration, Chapter 5, Reporting and 
Handling Incidents. The FAA would conduct periodic on-site facility operational 
error reviews of any investigative proceedings at an airport, would monitor program 
administration, and would establish a follow-up mechanism to determine if correc- 
tive actions contained in a Final Operational Error/Deviation Reports are accom- 
plished. 
Competition 

Competition is as crucial in the airline industry as it is in other industries, and 
this Administration will not condone antitrust law violations. The Antitrust Division 
of the Department of Justice (DOJ) has been and continues to be vigilant with re- 
spect to anti-competitive behavior in the airline industry. If, after any investigation, 
the DOJ concludes that an antitrust violation exists, the DOJ will enforce the anti- 
trust laws. 

Currently, the Antitrust Division has an ongoing investigation into bub carrier 
pricing practices in the airline industry. With respect to so-called "lockstep pricing," 
such pricing is quite common in the airline industry, as it is in other industries 
where competitors post prices publicly in order to sell their products. As is the case, 
for example, with neighborhood gas stations, competitors within a given area fre- 
quently feel it necessary to match each other's prices. In and of itself, such price 
matching does not demonstrate illegal behavior or a noncompetitive marketplace. 
Indeed, such behavior can occur precisely because there is vigorous competition. The 
price matching becomes illegal when it is a signaling mechanism for, or the product 
of, agreement among the competitors on what prices to charge. 

The Antitrust Division has closely monitored airline pricing practices over the 
past several years and will continue to respond vigorously where those practices are 
m violation of the antitrust laws. The Antitrust Division already has brought a case 
against all the major airlines for their pricing practices, and obtained a court decree 
outlawing a number of pricing practices that promoted illegal behavior {United 
States v. Airline Tariff Publishing Co., D.D.C., December 21, 1992). The DOJ stands 
ready to enforce that decree or mstitute a new case if the circumstances warrant 
such action. 

The Department of Transportation (DOT), for its part, has recently taken a major 
step to ensure competition m the air transportation industry. On April 6, 1998, the 
DOT announced its proposed Enforcement Policy Regarding Unfair Exclusionary 
Conduct in the Air 'Trsmsportatjon Industry. This announcement was followed by 
the publication of a Federal Register Notice (63 FR 17919, April 10, 1998) requesting 
comments on the proposed statement. The proposed policy was developed by the 
DOT in consultation with the DOJ and sets forth tentative findings and guidelines 
for use by the DOT in evaluating whether major air carriers' competitive responses 
to new entry warrant enforcement action under 49 U.S.C. 41712, the DOTs statu- 
tory mandate to prohibit unfair methods of competition. 

'The DOT is also taking steps to introduce more competition at slot-controlled air- 
ports by making use of slot exemption authority granted by the Congress. During 
fiscal year 1998, the DOT has granted 55 slot exemptions at O'Hare Airport to 5 
new entrant carriers and 30 slot exemptions at New York LaGuardia Airport to 5 
new entrants. Other recently filed exemption applicatioos are under review. It is im- 
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portant to note, however, that the DOT has stated that the grant of exemptions will 
be limited and the High Density Airport Rule will not be undermined through the 
exemption process. Any major change in the limits on operations at O'Hare can only 
take place through a public rulemaking process. 
Air Quality 

Air pollution associated with an airport comes from many sources. The primary 
sources include aircraft emissions during takeoff and landing, aircraft emissions 
while idling and taxiing on the ground, emissions from automobiles and other traffic 
going to and from the airport, and emissions from service vehicles at the airport. 
All of these sources are generally categorized as mobile source or area source emis- 
sions, as opposed to what is categorized as point or industrial emission sources. The 
Environmental Protection Agency (EPA) is concerned about toxic air pollution from 
all sources, including mobile and area sources, and is working to quantify and ad- 
dress this pollution. 

EPA's mobile source control programs, such as setting emission standards for air- 
craft and vehicles along with associated fuel requirements, provide for control and 
reduction of toxic emissions associated with airport operations. Currently, there are 
standards for vented fuel, smoke, and exhaust emissions for subsonic commercial jet 
aircraft. EPA, in consultation with FAA, also issued a rulemaking that adopted the 
existing commercied jet engine emission standards of the United Nations Inter- 
national Civil Aviation Organization. In addition to aircraft emission reduction 
measures, EPA has also taken regulatory actions that will reduce emissions at air- 
ports produced by ground access vehicles and ground support equipment (such as 
baggage carts and belt loaders). EPA regulatory actions on ground vehicles include 
new emissions standards for heavy-duty engines including buses and proposed new 
emissions standards for nonroad diesel engines. Furthermore, EPA anticipates pro- 
posing new emission standards for nonroad spark-ignition engines. 

The EPA would not characterize O'Hare airport as tone of the largest sources of 
toxic air pollution in the State of Illinois." The EPA believes that air toxic concentra- 
tions in the conmiunities around O'Hare airport are similar to the concentrations 
in other parts of Chicago and other urban areas. In 1990, the EPA conducted a 
screening level study that estimated the risk from air pollution in five cities, includ- 
ing Chicago. The study contained various uncertainties and assumptions and only 
included a subset of toxic pollutants. However, the results provide rough estimates 
of the combined health risks due to all sources of air taxies in urban areas. This 
study predicted that cancer risk was generally about 1 in 10,000, but varied from 
1 in 100,000 to 1 in 1,000. The EPA believes these risks to be typical of other urban 
areas. 

In addition, some specific studies have been conducted in Chicago. The southeast 
and southwest sides of Chicago were studied for cancer risk from air pollution. In 
these areas, risks were attributed to a variety of source types, including industrial 
sources, such as steel mills and chrome electroplaters, automobiles, and gasoline 
marketing. The southwest Chicago air taxies stuciy explicitly included estimated im- 
pacts from Midway Airport. The findings of this study are summarized in the at- 
tached executive summary and pie charts (Attachment A). In southwest Chicago, 
mobile sources (including road venicles, nonroad engines, and aircraft engines) were 
estimated to contribute about 25 percent of the air toxic emissions. Gasoline market- 
ing (primarily from gas stations) contributed about 36 percent; steel mills contrib- 
uted about 14 percent; and solvent uses such as paint strippers, surface coating, 
degreasing and dry cleaners contributed about 16 percent. The risks of cancer from 
air taxies in southwest Chicago were estimated at approximately 2 in 10,000. This 
risk estimate, which falls within the range cited above, is consistent with studies 
of other urban areas. 

EPA has not conducted an air taxies study to estimate risk in the vicinity of 
O'Hare airport. The neighboring communities are primarily residential with no 
nearby steel mills and few nearby chrome electroplaters, thus reducing exposure to 
industrial emissions of toxic air pollution. Roadway vehicle emissions are presum- 
ably comparable to those in soutnwest and southeast Chicago. Therefore, although 
the number of aircraft landing and taking off at O'Hare is significantly higher than 
Midway, the overall risk in this ctrea is expected to be no higher than that in south- 
west or southeast Chicago. 

The FAA has evaluated air toxics at Seattle-Tacoma International Airport (Sea- 
Tac) at the special request of local citizens groups. These studies indicated that 
automobile eutaust emissions appeared to be the primary source of air toxics within 
the region. (Sea-Tac Airport Master Plan Update Final EIS) These conclusions seem 
to be consistent with the 1993 EPA Southwest Chicago study which included Mid- 
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way Airport. We are not aware of any other Federal studies which have evaluated 
air toxics around airports. 

Air toxics monitoring has been focused primarily on urban areas around heavy in- 
dustry centers. There has been no air toxics monitoring in residential suburban 
communities in the vicinity of O'Hare. However, the EP/vs Great Lakes Air Toxics 
Emissions Inventory project will be estimating aircraft emissions as part of the mo- 
bile source inventory expansion project currently underway. Plans are being devel- 
oped under the EPA's Great Waters Program to perform toxics modeling throughout 
the Great Lakes area, so that concentrations of toxics in various geographic areas 
could be estimated. 

The Clean Air Act Amendments require EPA to develop an urban strategy that 
will reduce air toxic emissions from sources in order to address the associated 
health risk posed by the most highly toxic pollutants. As part of this strategy. EPA 
will add air monitoring sites in selected urban areas to improve the understanding 
of air toxics and will update the model of ambient air toxics concentrations nation- 
wide to reflect 1996 data. In addition, EPA is required to study the need and fea- 
sibility of controlling emissions of toxic pollutants from motor vehicles and fuels. 
EPA is developing an integrated approach that addresses the urban air toxic emis- 
sions from major stationary sources, area sources, and mobile sources. EPA is cur- 
rently analyzing data to determine which air toxics sources will be included in the 
urban air toxics program, which is expected to be completed by June 1999. 

The Clean Air Act directs the EPA to set Federal emission limits that apply to 
specific sources of pollution. EPA's air toxics control measures under the 1990 Clean 
Air Act Amendments have focused predominantly on reducing emissions of hazard- 
ous air pollutants (HAP), also known as air toxics, by setting technology-based 
standards, which target stationary (industrial) sources. These standards issued by 
EPA over the past 6 years have proven extremely successful. Once fully imple- 
mented, these standards will cut emissions of toxic air pollutants by nearly one mil- 
lion tons per year. 

Additional air toxics reductions are also expected to continue as a result of other 
control programs that indirectly reduce air toxics, such as irnplementation of the 
ozone and particulate matter National Ambient Air Quality Standards (NEARS). 
For instance, reductions in ozone concentrations are achieved in part by reducing 
emissions of volatile organic compounds (VOC). Many of the components of VOC are 
listed as HAP xmder section 112 of the Clean Air Act. In the (Chicago area, VOC's 
have been reduced from 1,216 tons per day in 1990 to 801 tons per day in 1996. 
Therefore, as reductions in ozone are achieved, benefits of reduced exposure to VOC 
HAP have occurred. Most of the cancer benefits from reductions of VOC HAP emis- 
sions are associated with benzene, 1,3-butadiene, and formaldehyde, which were ref- 
erenced in your letter. Data on non-cancer human health benefits resulting from re- 
duced emissions of air toxics are not available. 

Airports are by no means being overlooked or unmitigated as important sources 
of air emissions. When an airport owner proposes significant airport expansion in- 
volving Federal approval or funding, the FAA is responsible for evaluatmg the im- 
pact on national air quality standards. The FHWA and FTA have a similar respon- 
sibility for significant highway and transit projects involving FHWA or FTA ap- 
proval or funding. Since Chicago is in nonattainment of EPA's air quality standard 
for ozone, these agencies would be required to determine that the ozone precursor 
emissions caused by the project would conform with the purposes of the Illinois EPA 
State Implementation Plan. If de minimis levels are exceeded, the FAA must com- 
plete an air quality analysis for a determination of conformity, which is subject to 
public review and comment. Also, FHWA and FTA must complete an air quality 
conformity analysis and determination for regional ozone precursor emissions from 
the highway/transit network. The EPA has authority under the Clean Air Act to re- 
view and comment on the conformity analysis and determination. 

In addition, the EPA encourages use of innovative technologies £md creative ap- 
proaches to reduce air emissions at airports, whether applied to existing facilities, 
expansion or modification projects, or new construction. Effective control measures 
are currently available, particularly to reduce mobile source emissions associated 
with airport operations. The EPA is both willing and anxious to continue working 
with other Federal agencies, state agencies, and other stakeholders to address these 
environmental concerns completely and comprehensively. 
Noise 

Aircraft noise has generally been decreasing at commercial airports in the United 
States duriiiR the 1990's because of the phase out of the noisier Stage 2 aircraft. 
The City of Chicago submitted a noise exposure map to Uie FAA in 1989 for O'Hare 
International Airport, and updated that map in 1993 pursuant to Federal Aviation 
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Regulations Part 150. The 1993 noise contours are smaller tham the 1989 contours 
and are expected to decrease in the latter 1990's. Nevertheless, the city of Chicago 
is committed to noise mitigation of schools and residences. Since 1990, the FAA has 
issued nearly $61 million in Airport Improvement Program grant funds for noise 
mitigation, and the city has pledged over $234 million in passenger facility charge 
(PFC) funds for noise mitigation. 
Aviation Forecasts 

The following table presents both the 1995 and 1997 fmal Terminal Area Forecast 
(TAP) projections for Chicago O'Hare and Midway airports for fiscal years 2000 and 
2010. The FAA's Airport Capacity Plan uses the TAF in its analysis; however, it 
should be noted that the 1995 Airport Capacity Plan used a preliminary forecast. 

Fiscal Years 1995 and 1997 Terminal Area Forecast for Chicago 
O'Hare and Midway, Projections to 2000 and 2010 

tnplaneniHits 1000) Operations 

1995 1997 Petcwil 
Change 

1995 1997 PeicMit 
Change 

O'Hare 
Projection to 2000 
Projection to 2010 

Midway 
Projection to 2000 
Projection to 2010 

Total 
Protection to 2000 
Projection to 2010 

36,803 
48,069 

S.980 
9,524 

42,783 
57.593 

35,782 
46,317 

4,981 
6.%1 

40.763 
53.278 

-2.8% 
-3.6% 

-167% 

-26.9% 

-47% 
-75% 

925 
1,007 

287 
304 

1.212 
1.310 

939 
1,081 

273 
310 

1.212 
1.391 

1.5% 
7.3% 

-4 9% 
2.0% 

0.0% 
6.2% 

The 1997 projections reflect FAA's improved method of forecasting large hub air- 
ports. The enhanced model incorporates greater consideration of local economic con- 
ditions within the hub's metropolitan statistical area and potential seating capacity 
of those airlines serving the hub. The new method also uses separate forecast proce- 
dures for cormecting and originating traffic. These approaches should significantly 
increase the accuracy of current and future forecasts. 

For the Chicago region, the 1997 methodology resulted in a relatively modest 
change in the FAA's forecast of total passenger demand at the two Chicago airports 
combined. The change in projected demand at the two airports reduced the projected 
level of enplaned passengers in 2010 by about 7.5 percent. However, the change in 
the enplanements forecast was significantly larger at Midway. The downward revi- 
sion in the 1997 Midway forecast adjusted for overly optimistic assumptions in the 
1995 forecast about the expected impact of enhanced service by Southwest Airlines. 

The 1997 forecast also snowed a 6.2-percent increase in the level of aircraft oper- 
ations projected for 2010 compared to the 1995 forecast. This change in the oper- 
ations projection was due to the assumption of a smaller average aircraft size, which 
is turn assumes a smaller number of passengers per flight. With a smaller aircraft 
size, it takes more operations to move the same number of passengers. The average 
aircraft size increased in the late 1980'8 and early 1990's, and the 1995 forecast an- 
ticipated a continuation of this trend. However, average airerafl size stopped grow- 
ing in the mid 1990's. While this is not expected to be a permanent condition, the 
1^7 forecast did assume a smaller aircrau size than the previous year's forecast. 

It should be noted that the aviation forecasts used by the MPO in the 2020 Re- 
grional Surface Transportation Plan were not provided by the FAA nor examined by 
the FAA prior to their inclusion in the plan. 

The FAA beUeves that the enplanements forecast used by the State of Illinois in 
the South Suburban Airport (SSA) study is too optimistic and probably overstates 
the demand for aviation activity in the Chicago region. Between 1996 and 2020, the 
FAA's Terminal Area Forecast projects total enplanements in the Chicago region 
(O'Hare and Midway Airports) to increase from 36.7 million to 65.3 million-an aver- 
age annual increase of 2.4 percent. The SSA study projects 82.3 milUon 
enplanements in 2020-an average annual increase of 3.6 percent. This is over 26 
percent higher than the TAF, with the major difference occurring in two areas-the 
expected growth in connecting and international enplanements. 
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• Originating Traffic The TAF projects originating enplanements (including 
international enplanements) to total 44.0 million in 2020, an average annual 
increase of 3.0 percent annually—19 percent lower than the comparable SSA 
projection. If, however, international tretiTic is excluded, domestic originations 
m the two forecasts differ by only 5.9 percent in 2020. 

• Connecting Traffic The SSA forecast of 31.4 million connecting enplane- 
ments for the Chicago Region is almost 47 percent higher than the TAF for 
the region in 2020. liie SSA forecast projects connections to increase 2.8 per- 
cent annually between 1996 and 2020. The TAF annual growth rate for the 
same period is 1.4 percent. The lower growth rate in the TAF is consistent 
with the recent historical growth trend in connecting traffic at O'Hare. Con- 
nections at O'Hare have been declining as a percentage of total domestic 
enplanements since 1988, and have changed little in absolute numbers since 
1990. The FAA's assessment of expected future commercial activity at O'Hare 
is that this trend will most likely continue. The SSA study did not provide 
justification for a major structural shift in connecting activity at the airport. 

• International Enplanements The SSA forecast of 18.4 million for inter- 
national enplanements is almost 86 percent higher than the TAF in 2020. The 
TAF projection of 9.9 million represents a growth rate for international 
enplanements of 5.1 percent annually between 1996 to 2020, slightly above 
the national average growth rate for total international traffic to and from the 
United States. The SSA study projects international enplanements at O'Hare 
to increase at an average annual rate of 7.8 percent over the 24-year forecast 
period. Although the historical trend in international enplanements at O'Hare 
since 1991 shows an annual growth rate of 7.8 percent, it is highly unlikely 
that any airport can sustain this rapid rate of growth over an extended pe- 
riod. The O'Hare exp)erience reflects both the result of more efficient oper- 
ations at O'Hare and the increase in international gateways in the United 
States associated with international open skies agreements. At some point, 
international access stimuli will subside in importance, and Chicago's inter- 
national growth will more closely resemble the national average. 

The tables below present FAA forecasts of enplanements and aircraft operations 
at O'Hare and Midway airports up to the year 2020. It should be noted that a single 
aircraft landing and later taking off from O'Hare is counted as two operations. One 
operation is the landing and another operation is the takeoff. Therefore, to count 
what is commonly understood to be the number of "flights" using an airport, one 
must divide the number of operations by two. If the SSA study's forecast of 73 mil- 
lion enplanements in 2020 were substituted for the FAA's forecast for O'Hare in the 
table below, the resulting number of aircraft operations (using FAA's estimate of an 
average of 95 passengers per commercial flight at O'Hare) would be 1.54 million. 

Chicago O'Hare Forecast 1996-2020 
Enplanetncnts Dpatatnms 

Yni Ail Canw Commutcf Total Ak C»Ti« AH Taxi Cofflffltfcia) 
0«i«al 
Aviation 

Militaiy Lxal Total 

1996 
2000 

2005 
2010 

2015 
2020 

30.239.534 

33.513.982 
38.040.941 

42.567.901 

46.998.402 
51.636.169 

1.934.960 
2.268.134 
3.008.712 

3.749.291 

4.452.982 
5.263.245 

32.174.494 

35.782,116 
41.049.653 

46.317.192 
51.451.384 

56.899.414 

751.067 

775719 
832.239 

888.760 
948.051 

1.0O6J16 

119.735 

126.580 
143.781 

160.983 
181.251 

194.299 

870.802 
902.299 

976.020 

1.049.743 

1.129.302 
1.200.614 

35.526 

36.959 

34.320 
31.681 

29.286 
27.072 

2.858 

0 

0 
0 

0 
0 

0 

0 

0 
0 

0 

0 

909.186 

939.258 
1.010.340 
1.081.424 

1.158.588 

li27.686 

Chicago Midway Forecast 1996-2020 
Enplanmcnts Operations 

V«f AitCani« Connulef ToUl AiiCanicf An Tail ConnKrcial 
Gmtal 
Aviation MliUiy local ToUl 

1996 

2000 

2005 
2010 

2015 

2020 

4.401.777 

4.890.280 

5.855.042 
6.819.804 

7.529.615 

8.191.766 

74.984 

90J09 
115.851 

141.393 

172.855 

208.290 

4.476.761 

4.980.589 
5.970.893 

6.961.197 

7.702.470 

8.400.056 

126.057 

134.379 
153.906 
173.433 
189.614 

204.268 

48.431 
50.488 
53.895 

57.302 
61.125 

65702 

174.488 
184.867 

207.801 

230.735 
250.739 
269.471 

76.984 

85.397 

81.262 
77.127 

73.347 

69.752 

2.336 

1.725 

1.725 

1.725 
1.725 

1.725 

543 

799 
799 

739 

739 

683 

254.351 
272.788 
291.587 

310J86 

326.549 
341.631 
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• Airport Development The FAA maintains the National Plan of Integrated 
Airport Systems (NPIAS), which identifies future needed airport development 
that is eligible for Federal aid, intended by its sponsors to be undertaken 
within the NPIAS planning period, and occurs at airports considered si^ifi- 
cant to national air transportation. The NPIAS does not commit individual 
entities that own and operate airports to planning or constructing projects in 
accordance with the NPIAS. New runwajrs 9-27 and 14-32 and relocation of 
two existing runways at O'Hare were included in the NPIAS in 1991 as a re- 
sult of the "Chicago Delay Task Force, recommendation that these airfield im- 
provements would reduce delays in Chicago, particularly during IFR condi- 
tions. These projects remain in the NPIAS in the year 2006 and 2007 time- 
frames. 

However, planning and constructing new runways and other aiiport facili- 
ties is the role of an airport owner, not the Federal Government. The deter- 
mination of specific facility requirements at an airport involves a detailed 
analysis of alternatives and is accomplished through an airport master plan- 
ning process by the airport owner that matches airside capacity against air- 
craft demand forecasts and examines whether and how any expanded facili- 
ties can be accommodated. The FAA is not aware of any master planning 
studies by the city of Chicago analyzing the effects of 2010, 2020, or other 
activity forecasts on physical facilities at O'Hare. 

The subject of any runway development at O'Hare has been extremely con- 
troversial for years. The city of Chicago previously advised the FAA that it 
was inappropriate to show near-term specific capacity/expansion projects on 
any FAA plans relating to O'Hare since the city had removed potential new 
nmways from its agenda. Accordingly, such projects were removed from the 
1995 FAA Airport Capacity Enhancement Plan. The FAA does not have any 
plan on file from the city of Chicago identifying airport expansion, -nor is the 
FAA cognizant of any plans. A recent court decision in Illinois reauires the 
city of Chicago to release pltms for O'Hare. The city announced in late Octo- 
ber 1997 that it would appeal this decision. 

Information on Airport Delays 
Attached is an eight-page delay report assembled from the Air TraiTlc Operations 

Network (OPSNET) (Attachment B). The OPSNET is the FAA's delay tracking sys- 
tem. The attached report covers the five largest airports in terms of operations. The 
data includes frame counts, causes of delays, and tne percent of delays as it relates 
to total operations. 

Standardized Delay Reporting System (SDRS) data was collected from 1978 to 
1988 and included only delay information from American, Eastern, and United Air- 
lines. This data had limited value and is no longer available in any format because 
SDRS was discontinued afler the bankruptcy and demise of Eastern Airlines. 

Airline Service Quality Performance (ASQP) data is available monthly from 1988 
forward. The ASQP data reflects information provided from the top 10 carriers on 
actual flight segment times (gate out, wheels off, wheels on, asiA gate in). The sheer 
volume of the data makes it impractical to forward the monthly reports as part of 
this response. The DOT Bureau of Transportation Statistics' Ofuce of Airline Infor- 
mation, (202) 366-2483, would be happy to provide particular statistical information 
you require from any of the reports. 

The DOT completed a very comprehensive study. Report to Congress: A Study of 
the High Density Rule, May 1995, of the high density rule in 1995 which examined 
all the high density airports, including O'Hare. The study provided detailed analysis 
about the effects of various levels of increased operations, including elimination of 
the rule. Regardless of any level of increased operations, the DOT study indicates 
that increased operations at O'Hare can be accommodated with resulting positive 
and negative effects. On the positive side, consumers would benefit from new and 
expanded air service and reductions in airfares, while on the negative side, there 
would be an increase in delays. It should be noted that any large-scale changes to 
the high density rule would only be made through a public rulemaking process. 

The study clearly stated that any changes in the number of aircraft operations 
would not affect air safety. The sophisticated traffic management system that is in 
effect today limits dememd to operationally safe levels through a variety of air traffic 
control programs and procedures that are implemented independently of the limits 
imposed by the high density rule. The FAAs Air Traffic Control will continue to 
apply these programs and procedures for ensuring safety regardless of an increase 
in the number of operations that could result from changes to the high density rule 
or slot exemptions. 
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The Chicago Metroplex Airspace Analysis Project (CMAAP) was tasked with ana- 
lyzing alternatives which would enhance traffic flows and meet future demztnds. The 
CMAAP effort came to a close late summer 1997. The Chicago Terminal Airspace 
Project (CTAP) is much narrower in focus and seeks to balsuice the Federal airspace 
delivery system with existing surface acceptance rates for airports in and around 
the Chicago airspace. CTAP is looking for ways to enhance the efficiency of the air- 
space around the Chicago and Milwaukee metropolitan areas. Any proposed changes 
in air frame routes will be designed to improve en route spacing into smd out of the 
airspace. 

The FAA does not have the requested information regarding throughput measure- 
ments. Hourly/daily throughput is not a metric calculated as part of an airspace ca- 
pacity analysis. The primary objective of CTAP is to identify improved methods of 
sequencing traffic inbound and outboimd utilizing the recently commissioned Termi- 
nal Radar Approach Control (TRACON) facility in Elgin, Illinois. 

The FAA is undertaking an environmental impact statement CEIS) for air traffic 
control procedures, routes, and airspace modifications proposed by CTAP. The CTAP 
proposal focuses on airspace located approximately 40 to 60 miles from O'Hare and 
is not related to the physical alterations proposed in the 1991 Chicago Delay Task 
Force Report. 
Response to Requests for Action 

The issues connected with each of these recommendations, including any associ- 
ated Federal actions, have been addressed in pertinent sections of this detailed re- 
sponse. 



47 

ATTACHMENT A 

EXECUTIVE SUMMARY 

This report estimates the cancer risks associated with 30 air pollutants in the 
Southwest Chicago area. The study area, approximately 16 square miles including 
Midway Airport and neighboring suburbs, is bordered on the north by Pershing 
Road, on the south by 70th Street, Harlem Avenue on the west, and Pulaski Avenue 
on the east. About 93,854 people live in the study area. 

Significant uncertainties are associated with estimating risk. These are due to 
data limitations and assumptions inherent in our current risk assessment methodol- 
ogy. The numerical estimates presented in this report should be viewed only as 
rough indications of the potential for cancer risk caused by a limited group of pollut- 
ants foimd in the ambient air. A detailed discussion of uncertainties inherent in this 
study is contained in Chapter V. 

The study's purpose is to estimate cancer risks that may be attributed to toxicants 
in the ambient air in Southwest Chicago. U.S. EPA estimated risks for 30 air pollut- 
ants, including 7 known human carcinogens, 21 probable human carcinogens and 
2 possible human carcinogens. 

According to statistics from the American Cancer Society, about one in three 
Americans will contract cancer over the course of an average lifetime. Of the ap- 
proximately 31,000 cancer cases that can reasonably be projected for this popu- 
lation, the report finds that 20 (or about one case every three and a half years) may 
be caused by the air pollutants studied. There are known and suspected risk factors 
that can increase the likelihood of contracting the disease (including both voluntary 
and involuntary exposures to carcinogens). 

This cancer risk from toxic air pollution is of the magnitude of 2 chances in 
10,000. This is consistent with other urban area studies that have estimated cancer 
risks from air pollution. These other studies reported risks ranging from a low of 
1 in 10,000 to a high of 10 in 10,000. 

Cars, trucks, buses, and trains are the major contributors of carcinogens account- 
ing for about 25% of the total estimated cancer cases. Background concentrations 
of formaldehyde and carbon tetrachloride account for 19%. The third major contribu- 
tor in the area is chrome plating operations accounting for about 16% of the total 
estimated cancer cases. Other significant contributors are aircrafl engine emissions 
from Midway Airport and nonroad mobile sources (such as lawn mowers and 
snowblowers). Each of these two sources contributes approximately 11% of the total 
estimated cancer cases. These combined sources account for 81% of the estimated 
air-pollution-related cancer risks in the area. 

Based on U.S. EPA unit risks used in this study, 1,3-butadiene is the most signifi- 
cant pollutant that contributes to cancer risk in the area. The second highest pollut- 
ant contributor is polycyclic organic compounds (POM). Both these two pollutant 
contributors are emitted mostly from mobile sources such as automobile, aircrafl, 
and nonroad equipment engines. Other major pollutant contributors are hexavalent 
chromium (commonly used in the chrome-plating process) and formaldehyde (gen- 
erated mostly by photochemical reactions). 

CONCLUSION 

The cancer risks from air pollutants estimated in this study are consistent with 
the risks found in other large urban areas. The study's fmdings parallel similar 
studies in other major urban areas of the United States and are typical of highly 
industriaUzed communities. 

U.S. EPA recognizes the air quaUty in urban areas must be improved and is tak- 
ing steps to address the air pollutants that adversely affect human health. The 1990 
amendments to the Clean Air Act specifically address many of the sources of air pol- 
lution common to urban areas. Generally speaking, the Chicago metropolitan area 
as a whole should experience a dramatic and visible improvement in air quality as 
many specific provisions of the new Federal law are implemented. 

U.S. EPA's actions include stricter regulation and enforcement of emissions of air 
toxicants including many of those studied in this report. Transportation control 
measures, use of cleaner fuels, vapor recovery at gas stations, and stricter controls 
on consumer solvents are only a few of the changes that will soon affect every per- 
son in the metropolitan area. 
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ATTACHMENT B 

Air Traffic Operations Network - OPSNET 
Total Traffic and Delays by Cause 

for Select Airports 

O^ ««»«aoacWMss ̂ vAtiiKM •aEDP« HHSSB aoBfis tismss SBBSpr •saww aar,sss S»iet 'ssxs^ 
*TL- 92A11 .50<Ki 7(3 1 0-0020* 380     1 _1 1583% 200 0.3994% 4 00080% 0 o.ococn 
ATL axa tt*1 »4S 1 0.0021% 427 0909951 183 0 3898% 0 ooocc% 38 0.0(09% 
ATT. nxa 5107« loc: 0 ooooov 8(1 1.2941% 274 3 53(5% 13 00253% 54 OlOSTK 
Aa (ZQA 497U »7! 1 ii.iMii(J% 537 1 1188% 317 0(3(7% 0 0.0000% 3 0.0060% 
ATL njo) 30321 7« 0 0000051 S57 1 1024% 220 0 4354% 9 0.0178% 7 00139% 
ATI. nxM 3171! 20(C IS 002905< 1951 37723% 88 0 1702% 4 0.0077% 22 0.5423% 

ATL 92X)7 3J791 274( 0 OOOOOK 2(21 4.9(49% 120 0J273% 0 0 0000% 7 0.0113% 

AK nm 330(3 2013 » 0.09(9% 17(4 33608% 163 0 3071% 29 0.0546% 7 0.0132% 

ATL Tim 917AI 1(41 1 onivK 1(03 3.0977% 212 0 4097% 11 00213% 14 0.0271% 

AfL 9J/10 5.707 1122 1 0M18H 799 1 4605% 309 0 5»4(% 1 00018% 13 00238% 

ATL »sni 516X 2183 0 0.00005) 1721 3 3333% 435 0(425% 21 0.0407% 5 0.0097% 

ATL *ini 33701 237S 0 ooooo* 1(44 3 4338% 506 0 9423% IS 0 0298% 13 0.0242% 

ATL 93A1 3331S 2494 3 0.00935^ 1578 2.9448% (39 1 1940% 129 02410% 14S 0.2709% 

ATL mm 49778 18(1 0 0.00005* 909 1 8261% 759 1 $1(7% 2 0 0040% 2 0.0040% 

ATL •am S3S73 l(3S 2 0.0037H »49 1 7714% 978 12(18% 0 00000% 
.,... 

0.0037% 

ATL tyot 94931 9(3 0 •^.OOOOW 533 0 9702% 397 07227% «11 00929% 1 0.0018% 

ATL 93X» 3s«a: 1304 7» O1420H 813 1 4(14% 382 0 9e((% 28 0 0503% 2 0003(51 

ATL Moe S39U i33e 0 000005* 1096 1 S(00% 378 0 9724% 59 0 1051% 3 "0 0089% 

IAK mm 37SM 193t 10 0.01745< 884 I 5340% 143 0i482% 0 0.0000% 1 0.0017% 

AtL gun 9973C 1724 40 00M9« 1307 2.1874% 137 05(4C% 40 0 06(9% 0 0.0000% 

ATL SMM 975S4 »9( 0 OOpOOM 912 1 0633% 232 0.4031% 4( 0 0(34% (4 0.1112% 

AtL UflO M707I 1034 0 o.otoon 833 1 4199% 204 0 3475% 11 0 0187% 8 0 0102% 

ATL XV11 437 0 305 05440% 106 0 1(91% 4( 0.0821% 0 • 00000% 

ATL. un} 38931^ 801 0 0000051 (81 1 1556% 111 0.1984% 0 0.0000% 9 00133% 

AtL •«D1 SMS* 1021 2S 0 042751 7(7 1:3114% 196 0.3191% 34 00981% ( 0.0103% 

AtL »ua S3570 (71 0 O.0OOOH 519 0 96(8% 191 0 2919% 7 0,0131% 1 0.0019% 

ATL iSoS 6114* 1011 0 0000051 732 1.1972% 272 04449% 9 0.0147% -.3 00082% 

ATL 94XM 9W29 1091 2 0003451 835 1.4387% 228 03837% 8 0.0135% 3 0.00i0% 

ATL atxa 394(2 « 0 (2( 1.0(34% 214 0 3999% 1 00017% 2 0.0014% 

ATL «4n 9(»1 iW 0 0.000051 13(4 2.6(S2« 199 0.1373% 39 01000% 5" O00(S% 

ATL iAjor 39(19 270?! 7 O01175( 2447 4.0907% 212 03544% M 0.0633% 1 00050% 

ATL *uot (14(9 1273 44 O071(5i 9«3 15(((« 260 0 4230% 0 0.0000% S 000(1% 

ATL Moa 59324 829 4 000(751 (21 1.04(8% 183 03085% 3 00051% 18 0.0303% 

ATL 94no (1339 14H 0 0000051 123( 2.0190% 173 0^820% 9 00147% 0 00000% 

ATL   • M/11 59124 7> 0 0000051 591 09998% 113 01911% 0 0.0000% 30 0.0507% 

AtL »tn2 (2002 79< 0 Q.OOOOK 721 1 1629% 70 0.1129% o' 00000% 7 0 0113% 

ATL 9SI01 (11(1 (« 11 0 018O51 541 0 8S4(% 97 0.1588% 0 0.0000% 17 0 0278% 

ATL 9S(n 33912 972 1 0 0O185V (31 14(63% 114 02039% 4 0.0072% 22- 0.0393% 

ATL 9UJ3 (410S 885 8 0 0123% 622 0 9703% 20? 0 3229% 43 0 0702% 3 00047% 

ATL 9S04 01474 1037 28 004335^ 903 1 3045% 145 0 2359% 29 00472% 30 004(8% 

5«: 34C7. tOK 1 0 XlCt 933 • 3C31". 135 0 2903% 0 00000% 9 00125% 

ATL 9sne 83702 2174 0 0.0000% 1558 2-4458% 463 0.7268% 127 01994% 29 0.0408% 

ATL 9«)7 S5276 1379 43 0.0(39% 10(3 1 9289% 436 06(79% 34 00321% 3 00046% 

ATL 95«« ((381 2337 0 00000% 19(5 2 9(02% 306 04610% tt 00994% 0 00000% 

ATL Mng (210! 1842 91 0 0821% 1291 2.0799% -482 0 7791% 14 0 0223% 4 00084% 

ATL 9SnO (6474 1792 0 0.0000% 1225 18428% 536 0 93(4% 0 00000% 11 001(5% 

AfL M/<< 43453 19(4 •     0 15(( 24680% 344 0 5421% 30 00473% 44 0.0693% 

ATL 93/12 (7755 2173 0 00000% 1705 25351% 437 0.(498% 8 0.0119% 23 00342% 

ATL 9Sm M623 2339 2 00030% 2145 3 2(87% 208 0 3170% 2 0X3C% 2 00030% 

ATL' tKxn (3372 1439 0 00000% 850 1 3(2>% 407 0 6525% 167 02677% 15 00240% 

ATL 9(IXd (905! 2771 11 00139% 2501 39218% 222 03213% 43 a0623l3 1 00014% 

ATL 9UX (7454 1(73 27 00400% 981 1 4543% 858 0 9723% 7 0.0104% 1 0.0013% 

PfVOWM DT ATO-ZOO OPSNCT 
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Air Traffic Operations Network - OPSNEt 
Total Traffic and Delays by Cause 

for Select Airports 
i^^ utamoi^ie «««« VBafMBmm tB^ tyiini«i!T>iiir'i' KlAECBflBnS atttOB Rttaiin S»m 

LO^ AT-,- XKS  .ei*M .     1021 0 0.0000% 999 ^08999% .01 0.9065% 8 00121% 17 

»a 9606 siao4 1097 0 0O0OC> 999 15502% 141 0J289% 0 0 0000% 1 0 0016% 
ATL 9aa7 situ 93! 0 0.0000^ 833 1 3618% 121 0 1978% 0 0.0000% 5 00082% 
»rL 9snt 619M 20ie 0 ooooov 1288 2.3789% 971 0 9216% 9 0.0061% 152 0J4>3V. 
*TL 9609 SU19 1333 0 o.aooow 1050 1 7943% 376 0 6425% 1 0.0017% 1C6 01811% 
*T1. 961W 63109 1007 9 0.0079% 880 1.0779% 279 0 4358% 19 00216% a 00107% 
«a 96/11 S02SS 1341 ao 0 1538% 996 1.8930% 163 0 3017S 48 00797% 40- ^ll6*.% 
*n. 9a/i2 61701 697 4 0.0085% 745 U074% 143 0 2350% 0 00000% 1 0.0049% 

t*n- 97A)1 60656 1131 0 0.0000% 910 1 5282% 199 03270% 0 9 0.0148% 
An. 97A2 97162 19S7 0 0.0000% 1753 1.0288% 186 0 321311 0 00000% 18 00311% 
*TL 97<U 67M6 nil 13 00222% 820 1.2140% 282 0 1679% 0 0 0000% 14 0.0207% *^" 97JC« 64606 172S 0 00000% 1369 2.1129% 117 0 5200% 18 00247% 4 0 0062% 
ATV 97JU 66902 2011 55 0.0822% 1S03 22466% 

.•"•„ 06158% 22 00329% 19 0.0284% 
ATL 97Aie 66516 23«< 4 0.0060%] 2043 10679% 273 040M% 13 00496% 11 0.0169% 
ATV. 97/07 667n 2S6C 0 00000% 2002 1.7826% 364 09292% ^ 0.0116% 12 00174% 

AR 97/M 69340 2021 1 '0.0014% 1419 2.0421% 574 08278% 0 0.0000% 30 0 0431% 
ATI. 97(09 6S3SJ 206: 0 00000% 1716 2.7468% 279 0.4287% 0 0.0000% 7 0.0197% 
ATT. 97/10 69696 2222 0 0.0000% 1864 2.3555% 422 0.6404% 80 01214% 36 00546% 

97/'1 W3!8 3307 4 0006C%J 2487 i1iTt% 449 0 9706% 192 0 9305% 1'9 0.0296% 
ATV 97/12 M0S3 213C 26 0 0382% 1655 24305% •"i30 0 6119% 0 0.0000% 19 00279% 
ATI. 9M1 8767S 2803 3 0 0044% 2357 3 4626% 152 0 5201% 12 00177% 78 0.1192% 
ATI. tun 91703 2973 1 0 061<% 2269 16709% 296 0 4797% 0 00000% 11 0 0178% 

ATI. nm 7083a 220« 46 00178% 1971 2-7824% 165 0 2612% 0 00000% 9 0 0071% 
DfW- »2X>\ 633n 313< 20 0 0319% 2478 3.9070% 640 1 0C99% 12 00189% 8 00123% 
OFW 9202 S9«7e 1414 10 0 0187% 829 1 1822% 351 09187% 17 0 0281% 7 0-0117% 

Ofw 92X11 6396S 1531 0 00000% 1144 1 7878% 186 0.6032% 0 00000% 1 0«18% 
ow* 92*1 62CU 1364 37 00986% 861 1 3681% 466 07436% 18 0.0286% 0 00000% 

OTM 92AS S41X 2393 0 0.0000% 1768 ^7369% 523 08233% 20 00312% 17 0-0577% 

til»H t2M 6394! 1673 0 00000% 1168 18381% 459 07180% 41 00645% 9 00142% 

3fW 92/07 9S6S! i97e 49 00744% 838 12721% "•937  • 09671% 9 0 0117% 45 006(3% 

^ 92Ae S6ai( 1291 8 0 0121% 728 1 1027% 462 06996% 74 01121% 19 00288% 
OfW 92A9 1154 11 0.0175% 893 1.0999% 273 04313% 144 0.2286% 13 00924% 

Ofw 9jno 691S3 114t 11 0 0189% 679 1 0354% 171 0.5861% 99 00909% 31 00491% 

b*v. 92ni 9113* 22X 119 01948% 1669 2.7299% 422 06902% 6 00000% 20 0 0327% 

Dfvy 92/12 64630 3667 9 0.0123% 3907 94099% 132 09121% 0 0.0000% 20 00108% 
0^ 9WD1 6Mr6 470] 12 00188% 4346 67910% 344    • 0-9377% 0 0-0000% 0 0.0000% 

tfW 9VI2 9«97« laoe 0 00000% 1546 2.5950% 260 04164% 0 0.0000% 0 0.0000% 

DfW 9Mn 66231 2297 1 0.0019% 2035 107171U 208 01140% 0 0 0000% 43 0 0649% 

OFW 9M)4 94324 2245 "     0 00000% 1563 24299% 449 0 6980% 217- 0 1374% 19 00249% 

0(V« 91XIS 66291 1614 129 0 19461W 1151 1 7363% 904 0.7601% 10 0.0191% 20 0-0302% 

:*-.v 9iMl   5S6i: Zi»li 24 0C36jr, ::c9; 3 142-%J .25 0.5477^ 22 00239% 18 3.3244 •'. 

CfW 93«7 1   71S10 711 17 0 0237H 181 0 2596% 311 07136% 0 0 0000% 0 0.00C0% 

OFW 9u>a 7U72 2046 22 0 0306%. 1588 21917% 440 09122* 4   •• 0 0070% 13 00181% 

crw 9.V0« M32a 127S 73 0 1068% 748 10947H 448 06557N 0 00000% 10 00146% 

cxVi ana 70280 2829 10 0 0142% 2154 11499% 439 0.6246^ 0 00000% 22 0 0313% 

o^» 92711 S5M7 1812 0 COOOOS 1440 2-1962* 349 0 5262X 0 0.0000% 27 0.0412% 

OFW ai/12 70303 3023 1 0.W14%i 2517 li802> 900 07112%, 0 00000% 3 0 0071% 

OfW 94/01 664S6 374J 90 0.0730%i 1231 47197X •   431 0 6588% 9 0.0071% 9 0 0073% 

DfW »U02 92396 1299 194 0.2482% 812 1 2960% 124 0 5179% 0 00000% 9 0.01*4% 

orw 94AJ3 71052 199C 0 0 0000% 1900 2 1111% 497 0 6412% 14 0.0197% 19 00297% 

OfW »»it)4 1   67J7' 239C 15 0 0221% 2120 11468% 415 0 6180% 0 0.0000% 0 tooco-. 
OfV» tua i a»ii7 2934 60 0 0864% 2018 2.9034% 747 1 0798% 96 0.0606% 99 00792% 

PfmiM >T ATO-200 OrSNET 
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Air Traffic Operations Network - OPSNET 
Total Traffic and Delays by Cause 

for Select Airports 
SBBBPI BE lim- finmiam Bisa answ »mt •MM A>^ t»^ s$ astrrv* 
o^v M/W U96S 206! 12 0.0174M 1999 22541% 496 07192% 0 00000% 3 00035% 
CFW 9*07 72Sn 29 IS 1 0.0014H 1174 2.5142% 531 0 7332% 106 01462% 7 0 0097% 

nrvi twt 7»1S 194! 1 0.001*% 1196 1.63*0% 691 0.9960% 41 00963% 13 00171% 

Dfvy 9M» 71668 tis: 0 00000% 172 1 3963% 171 0.9460% 0 00000% 3 0.0042% 

o»v» •«ia 7«19 4321 4 acos9% 3443 4 6999% 192 1 1120% 10 0.0136% 'J a.oi6A% 

DfW Mfll 59906 23« 0 00000% 1139 26306% 904 07209% 1 0 0114% 29 0.0415% 

OfW M/11 73105 427; 1 0.0014% 3977 4 1927% 692 09469% 0 00000% 9 0.0069% 

0PM 9sni 72667 J43I 1 0.0041% 1961 2.7012% 429 0 9904% 1 00014% 37 00909% 

oAv 9«12 t63« J721 2 0.0030% 2247 33157% 463 0.6961% 0 ~0.00(i0% 10 00151% 
Dftor 9S01 7W61 3137 24 0.0327% uu 3.9123% 914 1J71*% 0 0.0000% ! 00061% 

OFW MID4 70461 IHt 9 0.0121% 1413 2.0052% 426 01049% 11 0.0156% 1 0001*% 

OFW ssns 7i6«3 21V 21 00293% 1490 20791% 5*1 0.7130% 6* 0.0693% 32 0.0307% 
o(^v »«)6 73714 1461 0 0.0000% 120 1 1124% 637 0.16*2% 4 0.0094% 0 0.0000% 

onn asor 76931 19tS • 0.0071% 1243 1 1157% 279 • 03510% 0 0.0000% 0 00000% 
OfW SSXIt 7671C 11t< 0 00000% 1279 1 5197% 539 06730% 0 0.0000% 13 0.0192% 

OfW 950* 7467( 163J 1 t;0.0013% 9Z2 1JJ47% 531 0.7071% 719 0.0354% 169 03210% 

OFW as/io 76*67 192S J«- 0.31M% 490 06375% 732 0.9523% 7 00091% M 0.0761% 

DFW 9S1t 73043 64i 0 0.0000% 190 0J094% 471 0.6S**% 17 00331% 0 •0.0000% 

0^ »9n2 72364 i»9: 1 0.0111% 1719 23700% 230 030*0% 19 0.0307% 34 0.0*70% 

OfV» awii 703«: 2091 0 0.0000% 1131 2 6041% 3l2 0.2CC*% 0 3.ceoc% 6 0 COISV. 

oAv. WDl 66074 964 14 0.0213% 231 03496% 319 0 4131% 0 00000% 0 O.OOQC% 

DFW Min 72616 IK 0 0.0900% 603 01304% 254 0 3491% 23 0.0317% 0 0.0000% 

OFW •sn4 '696*4 "1421 222 0»179% 127 1.1641% 362 0.5163% 10 0.01*3% 0 0.0000% 

0»^V MAS 71911 iet 124 0.r72«% 491 0 6372% 306 0 4249% •   0 00000% 9 0.0070% 

OI»W aaxie 72012 1504 12 0.0169% 1262 1.7310% 232 03067% 0 0.0000% 1 0.0110% 

DFW 96X17 7402S 1727 23 0.0311% 1429 1 9304% 267 0 3607% 4 0005*% 4 0005*% 

DFW 9ax» 76087' 242! 111 01499% 2132 M021% 173 0.2374% 0 12 0 0191% 

0A« sang 71791 20t( 274 03119% 1363 1.1996% 439 0.5979% 0 0.0000% 14 0.0199% 

OFW 90/10 76792 •• 17S 0 0.0000% 1143 1.4664% 153 01903% 0 0.0000% 3 0.0039% 

•FW 96(11 727T7 ll9i a 0.0000% 717 1.0614% 319 0.5290% 37 0.0371% 0 00000% 

OfW 96(12 7«63« 570 • 0.0102% 217 03650% 27* • 0 346*% 1 0.0013% 0 0.0000% 

OFW 97/01 77316 64A 0 00000% 304 03932% 330 04261% 10 0.0129% 0 0.0000% 

CFW 97/02 71267 1313 132 0.1192% 674 12264% 333 04532% 91 0 0716% 3 0.00*3% 

OFW 9703 63723 74i 32 0.03(2% 529 0-9371% 171 0 3136%! 3 00036%] 9 0.0060% 

DFW »7A)4 7639S 1200 0 000004 1096 1 3623% 114 01492% 0 0.0000% X 00393% 

DFW 97/09 60690 1202 9 0.0062% M3 1.0695% 297 03661% 11 • 0.0136%, 26 00332% 

OFW 97/06 •0610 1778 39 0.0434% 13S0 1 7246% 302 037*7% 0 0.0000% 91 00633% 

OFW 97/07 71790 1341 0 00000% 1173 14695% 179"" 02222% 0 0.0000% 0 0.0000% 

OFW 97(06 79164 1134 0 o.oooow 746 09423% 363 0.4589% 34 0.0303% 1 0,0013% 

OFW 97/09 76971 929 0 00000% 413 06262% 429 0 9521% 14 0.0162% 1 0.0104% 

o=w 97(10 •«W9 19U 24 0 0399^ 1634 2.0062% 234 02173% 1 0.X12% 26 00319% 

OFW 97/11 '6613 631 0 00000% 217 03743% 271 0 3629% 10 0.0130% 96 0,0730% 

OFW 97/12 78301 607 12 00157% 562 0.7365% 223 02923% 0 0.0000% 10 00131% 

OFW •9<i6i- 76261 917 16 0 0210%. 737 09663% 121 0 1967% 13 0 0170% 0 00000% 

OfW 91X12 73273 601 0 0.0000% 402 05416% lit 03566% 11 00150%) 0 0.0000% 

OFW 96XU 7116C 151 0 00000% 660 0 6444% 164 02096% 0 0.0000% 31 0,0397% 

JW 92AI1 57276 5M 1 00017% 132 0 2X>5V. 434 0.7977% 20 0 0349% 1 0,0017% 

LAX 93X12 52221 2705 2 00036% 990 1 8192% 551 10669% 1169 1.2309% 30 00974% 

LAX 92X13 5S46 3oo; 0 00000% 1311 2 3630% 371 0 6113% 1393 2.3217% 24 0,0433% 

LAX 92XU 54904 1404 77 01413% 393 0 6477% 759 13926% 23 0,0422% 192 03923% 

LU 92X11 9907C 1S9I 47 0 0653% 146 02651% S02 14963% 70 01271% 913 096:^% 

LAX 92X16 5919 55'! 0 0 0000% 1« 0.1530% 464 0.7979% 9 0.0016% 1 "00017% 
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Air Traffic Optrations Network • OPSNET 
Total Traffic and Delays by Cause 

for Select Airports 
saaggg 

0 ooooos 271 ^.4S»«% 402 0 6770% 
^ 

0.0000% 
^ 

001 s« 
LAX 92A» a(M7 98! 0 o.oooo^ 119 0.1989% 219 04780% -17   - 0 0812% 220 03839% 
LAX 92/09 5724; 521 22 oaia4« 279 0.4874% 203 aiS48% 5 00087% 12 00210% 
LAX gjrio S74ir 102< 9 oooarn 367 aai92% 507 09930% 37 0.0644% 104 0.1911% 
lAX 92ni arx 231 11 00242V 17 00318% HI 0.3387% 20 O.03n% 0 00000% 
LW 93/12 su«: 177 11 o.asaiv 75 0.1359% 218 0 4272% 9 0.0191% 28 00471% 
lAX 9J«1 M2K iao« 0 o.oooov 1290 2.1155% 179 0 3230% 10 0.0191% 131 0 24C8K 
lAX 9102 Sl*4i a2< 0 0.0O0O1L 431 0.8338% in 03407% 10 00191% 4 0X77% 
AX 9M» 11201 TO: 94 0.tlOO« 129 osaoi% 299 0 5089% 12 ao2oe% 5- 0.0088% 
AX 9V>4 9a«s "    17( 0 OOOOOK la 0 0888% 254 04484% 79 01188% 5 0.0089% 
AX 93xa sun 22! 0 o.ouoov so 0.0904% ISO 0.2893% 13 00235% 2 0 0038% 

LAX •9JIM sails is: 132 0 227111 79 0 1359% ISO ojsaa% 1 0.0017% 0 OOOOOS 

lAX 9U7 stoi: IS! 15 0-02S4K 75 01270% 282 04438% 0 0.0000% 3 9 0051% 

LAX •IKM 90771 43: 11 00$43« t9 0 1485% 2S3 0 4857% 29 0.0481% 0 0 0000% 

AX-' not 5»2«7 a2S a 0.0109% 393 0-no»% 191 0 3491% 0 0.0000% 17 0.0889% 

AX gjno S4979 si: 0 r'0.0000% 204 0.3711% 249 04529% '0 0.0000% to 01091% 

AX 93ni niKi 211 o' O.OOOOK 79 0 1445% 139 0J«13% 0 0.0000% 0 00000% 

AX 9yi2 saoM 1> 0 OOOOOV 15 0.02««% ai 0 1449% 0 0.0000% 38 '0 0878% 

AX 9«ai S072li M: 0 0.0000% 231 0.4«J4% 98 01932% 9 00099% 9 00ir7% 
AX tua 473S4 521 0 00000% 140 07349% 143 03020% 1 0.9021% 29 00812% 
JSX 9«a 50913 921 17 0.0^% 171 0.7328% 189 0.3892% 3 0.009*% 38 0 0748% 
AX tMH SS20I 407 11 00119% 170 0.3079% 184 0 3133% 18 0,029<rt» ]4 0 0415% 
L>01 v^/S S7t4< 71! 77 0^1% 124 05801% 311 05378% o' 0.0000% 23 0 0398% 
lAX . 9MX Sa93S '  so: 0 0.0000% 100 01224% 294 04819% 0.0424% 3 00051% 
LAX 94AI7 90041 a7< 11 0 0193% 470 0.7828% 191 0S379% 0 0.0000% 10 0.0187% 
lAX 9«m 91S24 174 0 00000% 120 01919% 209 01175% It 00179% 14 0.0648% 
lAX 9MI9 57975 MS 4 00099% 197 0.1399% 194 01174% 1 0.0017% 3 0.0052% 
lAX- M10 90091 »s^ 104 0.1731% saa 0.9419% 274 04580% 6 ajxom 13 00219% 
lAX »«/n seai2 75a 159 0i799% iia 05949% 249 0.4183% 0 0.0000% 11 0 0229% 
LAX 9«i2 57104 915 0 00000% asi 1.1400% 244 04203% 20 0.0150% 4 00070% 
LAX 9U>1 sa7ei 2664 0 00000% 214a 3 8521% SOS O.U»4% 0 aoooo% 1] 0.0221% 
LAX 9M2 5472: 1243 2 00037% 722 1 1194% lie 05779% 55 0.1008% 1U 0.2705% 
LAX 9£oi- Ki^ 1115 0 00000% T7* li«92% 348 03798% 3 0.0030% 10 00197% 
LAX- 9S/^ 99094 1014 9 00115% 447 0.7584% 442 07480% 19 00103% 119 0 2014% 
LAX 9M5 t24e: 1512 1 0.0019W 919 1 4711% 487 0 7477% 0 0.0000% 149 02321% 
LAX 9«)e •(5511 210S 11 0.0179%, 19S1 1.1207% 293 04887% 0 ' 00000% 90 0.0900% 

LAX 9M7 a47x 1109 13 00201% 911 14071% 392 05901% 1 o.m9% 2 0 0011% 
LAX 9Mi( aa32i 1090 2a 00392% 589 0.9379% 449 0.8754% 0 0.0000* 47 00709% 

LAX 9M)9 a2<7i 971 0 0.0<juO% 598 09479% 297 0 4724% 9 0.0095* 79 01258% 
LAX KI10 »4asj 1979 2 00011% 1909 2.a70% 248 01818% 7 0.0109* 14 00217% 

•.IX til-. 9C944 2S9< sa 01411% 22:2 3 !S32n 2ca 0I39C%I 0 0-0000% 54 0 0898% 
lAX mil aia7] 22ae 4 00095% 1919 J.1015% 279 0 4909* 0 0.0000% 4 0 0085% 
LAX 9«ai 92444 100t 19 0.0199% 7»4 12715% 199 oiiim 0 O.OOOOD 1 0»18% 
LAX 9U12 sat42 117: 127 02isa% 1078 19349% 140 0^7% 19 00324% 11 0 0189% 
LAX tuia 8S5U 221( 45 ooaa7% 1918 29542% 214 01571* 0 00000% I 00015% 
LAX gam aaaa: loa. 0 00000% 929 14570% 155 0 2434% 0 0.0000% 2 00031^ 
LAX gans a9o« sa. 0 00000% 7»5 1 1752% 93 01429% 9 00077% 0 00000% 

JLX 9M6 93J4J 99; 0 0.0000% 929 1 4820% 58 0 0881% 0 00000% 7 0 0110% 

LAX 9M7 asaoo 112 215 0 3207% 705 10714% 148 0^249% 7 0.0108% •a 0 0899% 

LMC ttKI 9aa29 i2r 2 00030% Ilia 1 4749% 148 0 2221% 0 00000% a 0 0090% 

LAX 9W» sxso 199) 1 0 0012% 1799 2.5317% 97 01180% 0 0.0000% 9 0 0143% 

LAX -9«no S41S2 2M( U 00514% 24S0 11195% 79     1 01231% 0 00000% 18 00581% 

Fr«oart« tft ATO-nO. O^SNCT 



54 

Air Traffic Oparations Network • OPSNET 
Total Traffic and Delays by Cause 

for Select Airports 
ft^. «U«<|a!>«c^ >tnt *^a •MW iutmaa '^^ ggg. !^SS «e«S S»^ ̂  Hki^ 
LXt- g6(ll.| iuta 162S 02067* 0 0.0000% a O0377* 
lAX 0.3358* 0 00000% 9 0 0141% 
UW SO 01236* 0 o.oooo* 61 9 0156* 
LAX 97-02 1   MiMJ 52; ^oooo^ 0.1131% 1 O.0O17* 21 0O36O* 
LAX 01146* •• 0.0060% 92 0 0781% 
LAX 1.066S* 60 00934* 2 0.0O32* 13 0 0207* 
lAX 97/OJ     »««l| •iSl 2 0.1677% 0 OOOOO* 19 0 0295% 
LAX 9?foa «3329| 2221 1 • 12416* 138 0249S* 0 OOOOO* 9 0.0142% 
LAX S7/07 srai 1657 0 0.0000^ 1661 12979* 102 0.1309* 0 00000% 2 0.0030% 
LAX 97/« U21] 1206 0 00000* 1 5S2I* 90 0.1319% 45 00660* 5 0.0073* 

0.0121* LAX «7IDI 662SS 422 0 O.ODOOS 374 0.964J* 36 0 0573* 2 0 0030% I 
LAX 97/10 69429 1305 6 0.006SV I1S6 1.6679* 125 O1600* 0 0.0000% 16 0 0230% 
LAX 97/1-1 6M11 iwe I 0 0015* 1 4932* 43 00651* 0 OOOOO* 20 0 0304* 
LAX 97/12 8«93« 606 0 0.0000* 746 1 1175* 51 00792* 0 0.0000* 7 00105% 
LAX 9tKI1 sai« 721 0 0-0000« 6B4 09741* 91 00744* ,0 0.0000* 6 oocsa* 
LAX 9Mn MOM      1191 a •0.0000* 1060 1.7961* 67 0.1113% 'o 0.0000% 44 00713% 
LAX •uu «7SiJ 1145 0 0.0000* 1034 16314* •9 01316% 0 o.oooo* 22 0 0326% 
ono 92ni 691541 2739 170 02466* 1422 20636* 1103 1.S930* 12 0JJ174* 27 00390* 
ORO nm 9X409I 16 0 0246* 1946 24034* 839 1.1337* 46 00714* 79 01227% 

ORO 92X0 MOOS    404a 161 aj3«7^ X7> 4.3261* 661 10014* 72 0.1059* 56 0 0421* 
ORO 92/04 M794 290C 96 0J42S* I43S 20916* 766 1.1425% 0 00000% 177 02973* 
ORO 92n9 70Me 164« 11 0.6166* «31 1 3347* (16 1.1511% 27 0,0361* 53 00746* 

ORA 7112S !7S3 76 0[t0»6* 1773 24827* 776 10834% 37 0OS20* M 0 1392% 
92X>7 7M31 5ii: 34 0.0444* 3909 91324* tlX 1.3431* 1 0.0014* 41 0OS67* 

ORO 9int 74«01 350C 205 02746* 2099 26061* 1094 14649% 17 0.0228* • so- 01193* 

ORO 9209 7064« ]U< 67 0.0607* 2697 3.6178* 1001 1.4169% 13 0.0164* il 01244* 

ORO 92/10 72027 2961 37 O.0S07* 1641 25210* 1063 1 4364* 19 00260* 7 0.0096% 
ibRO 92ni U4S1       3167 29 0.0303* 2306 1.3867* 603 1 1731% 0 0.0000% 31 0.0««2% 

ORO 92n2 7os«: 3216 147 0-2063* 2212 31340* 643 1.1947* 7 OAMI* 7 00099% 

ORO 9M1 U79I 271J 13 aoiag* 2123 1.0903* 529 07884* 40 00362* 1 00116% 

ORO 93xn XM      HTC 36 00362* 1121 1.7469* 417 07110* —42 00669* 14 0.0216* 

<M) 93«3 71304 67*1 0 o.oooo* 5670 62119* 640 1.1760* 29 0M]7% -n 0.0026% 

ORO 9*04 7044C 3e9< 0 0.0000* m4 1.9949* 786 1 1167* 78 0.1107* li 00256% 

(iRO nm 73239       2527 1T« 0.24O3* 1327 206S0* 794 10641* 0 0.0000* w 00410* 

ORO niM ri22£ 4123 104 0.1460* 1329 4.6742* 606 0.8337* 51 0.0744* 29 0.0407% 

ORO 9M7 7404f *367 IS 0.0303% 2140 28900* 729 09443* 14^ 01943* 39 0.0527% 

ORO aun 7*304 4761 19 00256* 3744 90368* 616 06280% 182 02449% 227 0.3055% 

ORO 9V» 7097! 2704] 11 00155* 1651 26078* 630 0.6878* 27 0.0380* 163 02606% 

ORO 93no 74111 3017' 0 0.0000% 20S1 27735* 634 1.1223* 101 01359% 21 00213% 

ORO •ini hMi 2714 0 0.0000* 1691 23697* 988 1 3649% 0 0.0000% 35 00490% 

CRO 9Sr:i u:ii 299Z ] OC040* 2239 3.0154* •21 0.aJ74V, !« 01322% 11 0 041!% 

ORO »«i satei    4129 S6 01314* 3646 34444* 377 05630* •,V-i 0 0194% S 0O075* 

ORO »««2 92731 2407 1 00016* 1649 2.9479* 3*S 06297*( 133 02120% 29 00462% 

ORO 9*03 7612! 511 0 0.0000% 2sa 01119* 291 0.1297% 0 OOOOO* 21 00276* 

ORO TSMt 1992 1 0 0014% 1696 21116% 27S 0.1602% 4 00055% 10 0 0136% 

ORO 9M16 76916 601 2 OU26% la 04524% 213 0-2789% 23 00299% 15 0.0195% 

ORO »4Ag 73746 2370 0 ooooo* 2279 30067% 200 0.2640% 0 ooooo« 91 0 1201* 

ORO »««7 77622 2692 23 0.0296% 2629 11762% 146 01902% 41 00527% J1 0 0635* 

ORO 9«0< 79074 3032 16 0.0226% 2566 12476% 267 03377% 26 0.0329% 153 0 1935% 

ORO 9*09 74«79 1246 402 0.5363* 567 0.7992* 234 0.3113% 4 00054* 41 0 0S4S* 

ORO 94/1Q 77T1 866 2   ' 0-0026% 611 07950% 240 0.1112% 20 00239% " 0.0143* 

ORO 94/11 726571 2110 1 0 0014% 1631 25201% 269 01971% 2 0.0026% 57 0 0715* 
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Air Traffic Operations Network - OPSNET 
Total Traffic and I3«lay* by Causa 

for Select Airports • 
H" MBMMStaactio-W^I XROtasa mum kMtXt sa*m a<°nv osacMK ftwx aunoxw (W; ams 
ORd wi^rfs- 121* 192 O^IOH 943 •1.1740H 130 01745% ^0- 0.0000% 1 O.W19% 
ORO 9MI ••««        174! 0 0-OOOOV 1907 2.106711 136 0.199211 1 0.0014% 1 0001411 
ORO •MS 0.0000% 499 0741111 101 0193011 9 00119% 0 ocooon 
ORO am 0J1201I IS 0.0193% 1 00019% 
ORO 9»04 74227 2911 2 aco27« 2390 3.4993% 207 0 2719% 17 0.0229% 15 0 0202% 
345 '?*» 7U24 212! n 0041711 1799 23395% ISO 0.1951% 0 00000% 149 01929% 
ORO 9&a 75171 3177 21 0.02 79« 3003 3 994311 143 0190211 0 0.0000% 10 0.0133% 
)R0 turn 771S7 129: 211 0J7J4H 2919 19931K 143 0.1t311< w 01140% t 000131 

6*6., •MM 79^03      402a 10 0.0123« 3770 4.719311 !•! 02390K 0 0.0000% •59 o.o«i'ii 
ORD Mm 7»4X       12911 99 0.0990^ 1M7 1 117511 146 01910% •  15 00720% 19 002399 
WO ,«sno 79137 104J 0 00O0O« 123 1.0400% 174 02199% 0 00000% 49 0.09O71I 
6»5" *sni 7US2 1091 292 0K44V 2393 3251411 231 0.3013% 109 0.1499% 91 0 124111 
oto «n] 73008 25J4 2 00O27V 2034 21119H '10»' 0 4233% 144 "01972% 23 003439 
ORO «Mi roiti 4032 4 O00»7« 3947 51931% 119 04502% 5 0.0071% 90 '0.01339 
M6 9a/m 70367 2273 29 _,Q.03M% 1997 29959% 193 04022% A OOOOOK 95 0.0914% 

ORO 99101 7oae4 219< 1 •• O.OOllV 1794 2jiiai( 196 0 4753% "" 5 0.0069% 1 OO164I 
MA MI04 754n 2SK 22 O.CX191« 2349 3 109911 143 01195% 101 0 1339% 1 -006409 

DRb w« 7J491 4993 0 O.OOOOV 4901 91997% 190 0J317% 0 00000% 2 0.00299 
Mfi' scu TTUl 3AU 0 o.ocec« 3213 «.M14«-, 211 a.37:ci', 0 o.*cecii 71- 0»4«» 

•Mr 799M       2979 9 0X79« 2340 12159% 150 0119911 194 0232911 99 OlilSli 

ono asoa 11324 1933 1 o.aCint 1901 19492% 199 0J324% 11 00221% IK 017099 

3«i6 mm 7SU7 175 0 1901 1.9991% 209 0.2999% 1 00013% SO 0.0i3S< 

ORO Mno 79149 1991 99 0.0999^ 1220 1 5415% 290 0 3293% 0 0.0000% 10 02090% 

Hb «ni 7JJM S2t 43 O0«l4« 199 03427K 97 0.0914% 115 0.1991% i ooo4m 

3Rd 96^2 737S1 2971 2 0,0027H 2499 33421% 140 01191% 9 0.0O911I 51 roHR 
SRO 97jgi 99919 2991 239 0.]419« 2491 35330% 141 0J12911 37 00311% 112 0.19099 

&o" <;<12 9719! ZS3< 0 oooom 2011 29921% 124 0.1943% 192   ' 0214« T^ 001149 

ORO mm 77493 991 29 o.oiami 994 07292% 119 OI:M% 39 0,0492% 123 019149 

MA •7104 7429! 192( 9 0.0091« 1723 2.3221« 91 01223% 0 0.0000% 4 O00341I 

JUrnb «7M 749« 129< 9 O.0090« 1193 137«% 104 0.1319% 0 OOOOOK 5 0.0097K 

3R0 »7« 744ae 2033 22 0.02a9« 1130 2.4<94lJ 143 01949% 19 00215% 0 0.0000% 

l)RO' •7«7 ••77991 294( 1 0.0O11K 2723 39019% 207 0.2364% 3 0 003911 22 0,0213% 

3R0 97/« 7707! 1931 14 0.0192« IKK 21432% 119 0 1131* 0 00000% 0 ooooon 
97nt 740M 1123 0 0.0000« 993 12999% 129 0.1701% 29 0.0192% 12- 10182% 

MA •7/10 79104         947 7 ooa9i« 993 07339% 190 04414K 13 . 0.017011 174 02274% 

BRO •7ni 99991         791 111 0.1993% 914 073«9% 99 012«5%l 1 00029% 19 00230% 

bto" •7/12 7319! 1791 97 0.1199^ 1491 1 9992% 171 0J432% 19    ' 0.0290% 19 0.0219* 

ORO 9ani 71J43 2377 0 ooooo« 2372 3 1249% 194 "0 2299% 0 00000%. 41 00973% 

6W 9ax» 67301 17K 12 0.017911 1999 21999% 95 0 14l2ld M 01010%! 10 0.0149K 

Mb wm /«U1 U2Z IS 0.0203% 3019 4 0799% 114 01540% 6 00091% 99 00919% 

Kx 9U)I «12X 300 29 0.0909% 97 0J132% 171 0 4317% 0 0 0000% 0 00000% 

iHx" •2m 3919: 402 93 0.1939% 91 02322% 241 0 9149% 0 0.0000% 9 0012911 

•HX turn 41792 5SS 32 0.0799% 292 09274% 231 0 9171% 0 0.0000% 7 00191% 

fcMx" mot 4242! 42S 92 01491% 14 00310% 339 0 7991% 0 00000% 10 0.0239% 

»HX nm 41397 519 71 01713% 119 01134% 299 0.7223% 10 00242% 0 OOOOOK 

•HX •1106 4099! 314 12 0-0293% 45 01099% 237 0 5259% 0 0.0000% 0 00000% 

Mx •2107 39909        2S2 0 00000% 112 0 2907% 170 0 4260% 0 00000% 0 3.iieoo% 

kMX •2X19 4013! 436 29 00723% 227 05959% 131 0.3762% 29 00723% 0 ocooo% 

hoi vm •3«74« 257 10 00259% 5 00129% 207 0 5342% 7 00111% 29 00723% 

•MX 92/10 42131 139 13 0.0307% 29 00914% 99 0 2287% 2 00047% 1 0.002411 

W •2ni 41407 94 11 0.0299% 0 00000% 73 01763% 0 ooooon 0 OOOOOK 

PHX •2/12 40S41 295 10 0.0247% 217 03133% 50 01213% 0 00000% 1 00197K 
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Air Traffic Operations Networic - OPSNET 
Total Traffic and Delay* by Cause 

for Select Airports 
i^ vom aMQ sifm MCnaraapi «aB9« UMtB HB&B 8»WS asBRc aaaxB BSB»P> ma asBPSPc 
PM*- 9M)1 OW3 49C 30 0.OO74K 362 '08327% ai 0 1663% i 0 0207% 90000% 
PMX rum «2M 1* 10 0.0240% 91 48 0.1192% 2 0.0090% 00079% 
PMX mo3 4U4C 241 3 0.0000% 107 0.3091% 90 0,1236% 19 00332% 00000% 
PW uxx «ti7] 01 0 0.0000% 2 00049% S> 0.1330% 0 •0.0000% 0 90000% 
PMX nio) <5442 at 'S 0.0330% 29 0.0990% 41 0,0902% 0 0.0000% 0 0194% 
PMX «Mg «3Z3< 107 0 00000% 9 0.0110% 114 03099% 10 0.0370% 12 0 0278% 
PMX 9107 «4373 21 19 0.0429% 3 ooooa% < 0 0133% 0 0 0000% 0 00000% 
^HH svoa 4M7i 93 0 0.0000% 33 0.1200% 34 0 0775% 9 0.0114% 0 00000% 
PMX S3X» UKM 91 a 0.0103% a 0.0113% 34 00779% 0 0,0000% 00023% 
PHX nno 49011 f 0 0JX]00% X 00600% 61 01339% 0 00000% 0.0007% 
PHX Mrti 4399< 4C 0 00000% la 0.0409% 22 00300% 0 0,9000% 0 "ofloom 
PKX nni 40201 ! 0 2 00043% 7 0 0151% 0 00000% 0.0000% 
PHX uxti 4«M 31 0 2 00043% 3«.. 007«»% 0 00000% 0 0277% 
PHX ttna 43174 7! 0 0.0000% 41 0.0990% 34 0 0780% 0 0,0000% 00000% 
PMX MAD 4S3C 17< 0 00000% 37 01702% 04 01701% 0.0001% OQOQOy 
PHX S4XM 4477t 3: 0.0190% 11 00240% 34 0.079»% 0 0.0000% OOQOOV 
PMX »W09 49033 122 0.0000% 23 0.0904% 78 01709% 22 0,0402% ^0.0000* 
PMX Moa 43071 W 0.0007% 13 00201% 70 0.1943% 0 00000% ooooon 
PHX «4A7 4«3»7' IIS 12 0.02!»% 90 0-94C% oiisn J 0 0043% 00194'1 
PHX MXW 403341 12t 10 0.0210% 09 01409% a 0.0604% 3 00009^ 0.0216% 
PMX 9«M 44901 2tC 00000% 147 0J270% 03 01402% 0 00000% 00000% 
PHX •Via m 0.0129% 23 0.0470% 102 0 2121% 3 0.0003% 0.0000% 
PMX •4/11 43023 71 9 0.0190% 62 0.1302% 0 00000% 0.0000% 
PHX •VII 40497 044 0 0.0000% 404 190 03390% 0 0.0000% 22 00473% 
PMX •Ml 47307 441 0 00000% 313 0,6019% 134 0.2810% 0 0.0000% 
PHX •MB *4»47 301 0 0.0000% 228 0.9073% 140 0.3119% 0 0.0000% ooooov 
PHX •sm S044C 39( 0 0.0000% 40 0.0092% 327 0.9403% 14 0.0278% 00079« 
PHX 4329li 2O4I 0 0.0000% 94 0.1413% 182 0 4018% 10 00221% 00177% 
PMX S9AS 40232 n 0 0.0000% 1 0.0021% 78 01617% 0 0.0000% 0.0000% 
PMX ssng 47033 »i 0 3.0000% a 0.0129% 04 0.1337% 0 00000% 00399% 
PMX turn 40001 i7i i 0.0103% 90 0.1026% 110 0.2201% 2 6.0041% 00021% 
PMX •MM 4040* 34^ a 0.0109% 200 04291% 120 02041% 0 0.0000% 0,0000s 
P»« 40013 1(0 91 01320% 19 0.0413% 88 0.1913% ia 0.0391* 0,0000% 
PMX •ano 4091C 219 70 01443% 0 0.0124% 129 0^699% 0 0.0124% OOIOSH 

PMX •sni 40041 190 0 3.0000% 79 0.0004% 110 0;!419% 0 0.0000% 0.010411 

PHX 9V12 si3ie 19: 0 00000% 7 00130% 137 0J670% 0 0.0000% ojiism 
PHX Mai 33041 311 0 0.0000% 2 00037% 309 0.9761% a 0.0000% 00000% 
PHX 9802 40371 333 41 0.0040% 34 0.0703% 260 0.9379% 0 0.0000% 0.0000% 
PHX 9SAO 32201 297 0 0.0000% 40 00000% 209 03921% 4 0.0077% 0,0030% 
PHX •sxw 49991 240 ia 0.0300% 37 00740% 160 0J721% 0 0.0000% 00100% 
7hX S&05 40109 290 137 uJ»44% 4 0.SC03K 197 0,3260% 0 0.0000% occaw 
PHX •ens 40014 >9 4 0.0000% 7 0.0190% 77 0.1632% 0 0.0000% 0 0021% 
PMX •ear 47009 429 7 0.014«% 200 0 4177% 126-- 0J0t3% 0 0.0000% 94 0 1903% 
PHX •soe 311 0 193 0.3807% 311 0 0470% 0 00000% 00394% 

PHX 9«n 40033 eie 0 0.0000% 300 0.7140% 447 09909% 0 a.0000% 00004% 
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Mr. HYDE. Ill just ask one more question. Ms. McFadden, in 
1990, Congress passed a new tax known as the Passenger Facility 
Charge, or PFC, to fund the construction of new airport capacity. 
I shattered a solemn pledge and voted for that tax in the fruitless 
expectation that this would help fund a third airport for the Chi- 
cago area. Unfortunately, we gave control of these funds to current 
airport operators who have no interest in building airport capacity 
to compete with their own existing capacity. Do you think we 
should place control of those funds in some other entity? 

Ms. MCFADDEN. Mr. Chairman, let me say, in response to that 
question, that you are not the only person who has raised a con- 
cern about the use of PFCs and their interplay with competition 
and with capacity in our aviation system. The Secretary, today, has 
announced that we will be looking at the issue and a variety of 
other airport issues to see their implications for competition in the 
aviation industry. The use of PFCs will be one of the issues that 
a group of individuals at the Department of Transportation will be 
examining. We don't know where that review will go, and so I don't 
have a direct answer to your question. But it is a question that we 
will be examining. 

Mr. HYDE. I thank you. 
And, Mr. Conyers. 
Mr. CONYERS. Thank you, Mr. Chairman. If we could have a 

meeting about unanswered letters, I'd like to join you in that be- 
cause I've been writing the Attorney General for months now and 
I haven't gotten any answers either, but I only sent it to one per- 
son. And you didn't get answers because you sent it to so many. 
Maybe there's some median that we have to hit here that will elicit 
responses. 

Mr. HYDE. Maybe we need hearings on the post office. [Laugh- 
ter.] 

Mr. CONYERS. Well, it hadn't occurred to me that maybe they 
didn't get the letters but—no. Tell me, witnesses, why do I feel like 
I need a couple of Alka-Seltzers on this subject? I mean, you ap- 
proach us here, you're very calm and not nervous at all, but what's 
going on in the airline industry? I mean, this thing is—they're pre- 
senting convulsions in our economic system, in our transportation. 
I thought you would be sounding the death knell now of some im- 
pending crisis or—I mean, it sounds like, outside of the usual fool- 
ing around that is always indulged in, in our market system, that 
what I get here is that everything is mostly okay. I thought just 
the opposite. I thought that we had a very difficult situation. And 
so, I want to ask the assistant attorney general, do you prescribe 
two aspirins and wake up tomorrow and see how I'm feeling, or 
what? 

Mr. KLEIN. I would not let my calm exterior convey that we don't 
have real concerns, because I think we do have real concerns. I 
think you put your finger on a couple of critical points, Mr. Con- 
yers. And I would certainly echo them. I think the issues of consoli- 
dation in the airline industry are mtgor, important, and significant. 
And we will certainly devote the resources, the time, and the en- 
ergy to make sure that these are fully scrutinized. And if there are 
any antitrust problems, you can be assured that we will pursue 
them. 
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By the same token, I think the issue that both the General Coun- 
sel McFadden and I are talking about in terms of new entrants into 
the market, the impediments to entry, and the behaviors that may 
possibly have an impact on that, are things that we are clearly 
going to scrutinize. Aiid so, in terms of the importance of the issue, 
in terms of the competitive significance, these are high on our 
radar screen and will get the full attention that they deserve. 

Mr. CONYERS. Well, thank you very much. Then, what about the 
rest of the mergers and the rest of the industries? Now that I'm 
feeling better about airlines, what about—there was just a proposal 
last week that suggested that maybe Chrysler Corporation might 
have its world headquarters located in Berlin, not to mention fi- 
nancial services, telecommunications, and everybody else. Is this 

Eicture similar to the airlines, or are there other industries that 
ave situations that you have to monitor even more closely than 

the airline industry? 
Mr. KLEIN. Well, I think the airline industry is a critical industry 

to us. And I think it is, for obvious reasons, a critical industry to 
America's consumers and America's citizens. And we certainly are 
going to pay attention to that. 

The other areas you're raising really are, also, very import2mt. 
And I would like to make a couple of comments, if I could be al- 
lowed to expand a bit. I think what this country is going through, 
in terms of consolidation as we move into the 21st century, is really 
quite remarkable, quite profound, and will have significant implica- 
tion. I think, when you look at mergers, I remember really not very 
long ago, Mr. Conyers, when a billion dollar merger was a huge 
deal. Today, a billion dollar merger—I don't want to suggest to any- 
body you ought to do them and we won't look at them, because we 
are going to look at them—but a billion dollar merger is not a huge 
economic event any more. And we're now looking at mergers in the 
range of 50 or 60 or even more billions of dollars. And I think that 
it is very important to this country that these mergers get the full 
scrutiny and smalysis that they deserve. You can be assured that 
the merging parties will put the resources into them to defend 
them. I think the United States needs to put the resources in to 
thoroughly scrutinize them. 

Now, I will be clear; even large mergers, there may be those that 
turn out to be good for consumers and good for the economy. I don't 
have an ideological or a per se view. But we need to be able to com- 
mit the resources to do the hard work. And I would hope and ex- 
pect that on a truly bipartisan basis—because I don't think this is 
politics—I really think this is good for the welfare for the American 
economy as we move into the 21st century and our global markets. 
I think we need to commit the resources commensurate with the 
responsibility. From the beginning of President Clinton's adminis- 
tration in 1993 to today, in that short time period, the dollar value 
in real dollars of mergers has gone up somewhere in the neighbor- 
hood of seven or eight times. The resources of the Antitrust Divi- 
sion has not gone up at anywhere near that kind of clip. And we 
cannot  

Mr. CONYERS. It's been going down, actually, compared to  
Mr. KLEIN. Well, in  
Mr. CONYERS [continuing]. Current dollar figures. 



Mr. KLEIN. In real dollars, I think that is probably true. And we 
C£innot let that chasm continue to develop. If we do, it would be a 
great national mistake. 

Mr. Co>fYERS. Thank you. Is there, Mr. Klein, one source where 
those of us on the committee of jurisdiction for you can repair to, 
to find out all of these mergers. You know, I'm getting tired of flip- 
ping through the Wall Street Journal and—you know, I read about 
some three times, but then I miss others. I never hear about them 
until a year or so later. Is there an organized place in the Library 
of Congress or in the Department of Justice that we can do this 
without commissioning a staff person? 

Mr. KLEIN. Well, it depends on the nature of the merger. There 
are certain Hart-Scott reportable mergers we are aware of. We're 
not authorized to disclose those under current law. That's the re- 
striction that Congress included in the statute. 

Mr. CoNYERS. You mean they're secret mergers? 
Mr. KLEIN. The mergers are not secret, but the reporting require- 

ments are. Those that, when Congress passed the Hart-Scott-Ro- 
dino Act in—I think it was back in the 1970's—they included that. 
Most of the major mergers are included in—there are specialty 
journals that BNA and some of the other specijilty groups put out, 
and pretty much  

Mr. CONYERS. Well, here's my problem. Let's say I turn to trusty 
counsel. I want to know all the mergers that took place in 1998, 
1997. What does she do, say "I got to take a leave for 4 days, and 
I'm going to read through BNA, the Journal. I'll talk to the Library 
of Congress. I'll call Antitrust." I mean, I don't want to find the 
terms, I just want to know when they happen. 

Mr. KLEIN. Well, again, I'm afraid, because of the current struc- 
ture, that it's probably not going to be one easy place to acquire 
all that information. 

Mr. CoNYERS. So there could be mergers going on, that if thev 
don't get reported publicly, you can't reveal them, and we dont 
know about them. 

Mr. KLEIN. Well, most mergers of size are reported publicly. And 
it is true under the current statute, any one over $15 million gen- 
erally gets reported to us and the Federal Trade Commission. And 
that there were last year, somewhere in the neighborhood of 4,000 
such mergers. But beyond that  

Mr. CoNYERS. Well then, I did miss more than I thought I had. 
[Laughter.] 

Okay. (Laughter.) 
Well, let me just ask—thank you, Mr. Chairman, for indulgence. 

If I could ask Ms. McFadden? 
Why are the unions against the proposed guidelines? And why is 

there some confusion about whether they're ambiguous or not? And 
why do we need guidelines if we've got antitrust laws? 

Ms. MCFADDEN. Well, Mr. Conyers, let me deal with your last 
question first. The Department of Transportation has the statutory 
authority to protect agsdnst, and prohibit, unfair methods of com- 
petition. As we examined what we thought was going on in hub 
markets, competitive responses by major carriers to new entrant 
carriers, we had available a couple of courses of action to take. One 
was to bring an enforcement proceeding, under our statutory au- 
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thority, to prohibit unfair methods of competition. The other was 
to put out some kind of guidance to the carriers to alert them and 
to define what, in fact, we felt was crossing the line into unlawful, 
anti-competitive conduct. Because this is, in some ways, uncharted 
territory. 

Since the deregulation of the airline industry, with respect to 
competitive responses such as the type we're describing, we have 
not brought any kind of enforcement proceeding. So we decided 
that good public policy dictated that we would put out some kind 
of guidance. We put it out as proposed guidance, specifically for the 
reasons that you alluded to in your first question, which is that 
there may be some concerns out there. And there may be things 
that we have missed. And we wanted to make sure that we got it 
right. So that's why, under no obligation to do so, we felt that the 
best course of action was to put out policy guidance and to put it 
out as proposed policy guidance so, in fact, we could get input from 
all interested parties. 

In terms of your question about the labor unions. I wouldn't want 
to speak for them. I have met with some labor representatives on 
one occasion. I'm sure we're going to have more conversations with 
them to understand their concerns and to see how we can address 
those concerns, if appropriate to address them, in our proposed 
competition policy. 

Mr. CONYERS. Well, it just strikes me as odd that the unions— 
I can understand some airlines maybe having a concern or two. Is 
there some underlying public issue, that the aiirline pilots have in- 
dicated, cause them to be concerned about it? 

Ms. MCFADDEN. Congressman, I think that in terms of their gen- 
eral concern, what I have heard from my colleagues in labor is that 
they view the policy—and we believe incorrectly—as seeking to pro- 
tect new entrant carriers, many of whom are non-unionized. And 
of course, our view of our policy is that it is a competition policy, 
and it is not designed to protect individual competitors. 

Mr. CONYERS. Thank you, Mr. Chairman. Thank the witnesses 
very much. 

Mr. HYDE. Yes, Sir. The gentleman from Pennsylvania, Mr. 
Gekas. 

Mr. GEKAS. I thank the Chair. Am I to infer fi-om the testimony 
that you have in answer to Congressman Conyers, Mr. Klein, that 
if it's a merger or an alliance or an accommodation agreement be- 
tween two airlines that does not reflect more than $15 million dol- 
lars in value, that you do not get involved, or cannot get involved? 
Ami  

Mr. KLEIN. Anything over $15 million dollars is generally re- 
ported to us under the Hart-Scott-Rodino law. That means we get 
an automatic filing. Any merger, alliance, joint venture, we're fi"ee 
to get involved and will, of course, on important airline matters. 
Well certainly want to look at them. 

Mr. GEKAS. As a matter of practice, when two airlines decide and 
sign a contract toward an alliance of some sort, do they then notify 
you? And, under the statutes, then you could enjoin the implemen- 
tation of that agreement if you found it to be antitrust—in violation 
of antitrust provisions, is that the way it goes? 
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Mr. KLEIN. AS a matter of practice, we typically would be notified 
by the affected airlines. And if we had competitive problems, we're 
free to take action in court to seek to enjoin it, or we could try to 
negotiate with them a solution. 

Mr. GEKAS. So that the legal action comes right away. It isn't 
that you would issue an opinion, or an order, or a finding which 
would compel the two airlines in question—in my hypothetical—to, 
themselves, go to court to override your order? It is that you would 
be going into court? Is that correct? 

Mr. KLEIN. That is correct. The timing may be affected by a vari- 
ety of matters. But we ultimately, if we want to challenge either 
a merger or some first steps toward consolidation, we would have 
to go to court if the parties won't agree to any remedy that we pro- 
pose. 

Mr. GEKAS. MS. McFadden, had stated earlier in her original tes- 
timony that the Department of Transportation doesn't get involved 
in that portion that I just had an exchange with, with Mr. Klein, 
buy rather it was in an advisory capacity. But you wanted to know 
what was going on. But later, in an answer to a question of Mr. 
Conyers, you said that you do get involved under your prohibition 
powers. 

In the hypothetical that I gave, does or does not the Department 
of Transportation get in? Here's two airlines that want to merge, 
and it's over $15 million, no question. And the Department of Jus- 
tice decides that this might be in violation of antitrust. Where is 
the Department of Transportation in that scenario? 

Ms. MCFADDEN. The Department of Justice has the primary ju- 
risdiction over domestic  

Mr. GEKAS. Right. 
Ms. MCFADDEN [continuing]. Aviation alliances. And in that re- 

gard, we do act as colleagues and, in essence, in an advisory capac- 
ity. We also are conducting our own reviews of those alliances. The 
point I made in my testimony. Congressman, was that we do not 
have the authority to have the airlines come to us for any kind of 
prior approval of the alliance before they put it into effect. We have 
the authority to review it, but we do not have the authority to, in 
effect, enjoin the alliance before it goes into effect. 

Mr. GEKAS. YOU would be advising the Department of Justice 
that this might be a good case in which to prohibit the alliance; is 
that correct? And if that were concurred by the Department of Jus- 
tice, then something would proceed in court, is that correct? 

Ms. MCFADDEN. That's essentially correct. Congressman. We ad- 
vise the Department of Justice of our views, our analysis of the 
competitive implications. And given our experts' understanding of 
the aviation industry, we share that information and those views 
with the Justice Department. 

Mr. GEKAS. Then the only converse question I have for Mr. Klein 
is, if you decide to go into court, do you consult with the Depart- 
ment of Transportation before you do so? 

Mr. KLEIN. We certainly would. And I think there is an open and 
effective dialogue between the two agencies, Mr. Gekas. 

Mr. GEKAS. I have no further questions, Mr. Chairman. 
Mr. HYDE. I thank the gentleman. 
The gentleman from California, Mr. Berman. 

37.743 go.t 
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Mr. HERMAN. Thank you, Mr. Chairman. On that last point, you 
have review authority and advisory authority with respect to do- 
mestic alliances or mergers. But I take it, there are a string of 
anti-competitive practices where you actually have remedial au- 
thority. As I understand it, your Draft Airline Competition Policy 
Statement indicates that when certain anti-competitive practices 
occur, you, rather than Justice, will seek cease and desist orders 
and fines and other kinds of remedial action. Is that right? 

Ms. MCFADDEN. Yes. Congressman Herman, that's exactly right. 
And the distinction I was making, in essence, was that we have no 
authority to stop or prevent an alliance from going into effect. Once 
an alliance is in effect—and presumably if not challenged by the 
Justice Department—and we saw from the alliance's operations 
that there were competitive problems, we could then institute an 
enforcement proceeding against the alliance's operation. 

Mr. HERMAN. Well  
Ms. MCFADDEN. But it would only be after it went into effect. 
Mr. HERMAN. Hut there can be, at least hypothetical situations, 

where the alliance or the merger, in and of itself, by eliminating 
the competition at a particular hub, could be viewed as an anti- 
competitive practice. You don't need to wait for the operations be- 
cause you know the ultimate consequence of the merger is to elimi- 
nate the competition. Can you get into that, or is that Justice? 

Ms. MCFADDEN. That, we consider is the Justice Department's 
venue. And that's why, as Mr. Klein said, there's a very close rela- 
tionship in analyzing these alliances. 

Mr. HERMAN. On your Airline Competition Policy Statement, I 
take it you seek to define predatory pricing techniques. For exam- 
Ele, say a new airline starts up. The airline operating out of that 

ub massively lowers prices to the point of actually losing money 
in order to destroy the competition, kill the new carrier, and then 
brings the prices back up. 

There's another scenario which is, a new airline starts up. The 
established airline wants to keep some passengers on their flights 
and lowers their prices to be in competition. How do you define the 
predatory pricing tactic practices in a fashion that distinguishes be- 
tween the effort to destroy the competition versus the effort to com- 
pete with the competition? 

Ms. MCFADDEN. Congressman, that's a very good question. And 
certainly, our intent is not to stifle, deter, or in any way challenge 
legitimate, competitive responses. Our aim, in the competition pol- 
icy, is to identify the most egregious kind of behavior that cannot 
be explained by £iny economic rationale, other than that the com- 
petitive response is designed to eliminate the competition alto- 
gether. That there is such a diversion of revenue, self diversion of 
revenue, or such a short-term operating loss handled by the estab- 
lished carrier in response to the new entrant carrier, that it can't 
be explained any other way. 

Mr. HERMAN. Even  
Ms. MCFADDEN. And that's the line that we are trying to draw. 
Mr. HERMAN. Even if the prices are the same as what the new 

start-up competitor charges? 
Ms. MCFADDEN. We certainly do not, and the policy is not writ- 

ten to suggest, that matching prices is anti-competitive or is  
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Mr. BERMAN. But what if it- 
Ms. MCFADDEN [continuing]. In violation of the poHcy. 
Mr. BERMAN. But what if the matching prices causes the diver- 

sion that you talked about? 
Ms. MCFADDEN. Well, in the scenarios that we try to identify 

under our policy, it's really a combination of factors. It's matching 
prices £Uid it's substantially increasing capacity on those routes 
that the new entrant carrier flies, to such an extent that it can't 
be explained other than as intending to eliminate the competition. 

Mr. BERMAN. I see, the capacity expansion is pjul of that? 
Ms. MCFADDEN. Exactly. 
Mr. BERMAN. One last questions before my time expires. I guess 

this is, perhaps, more to the Justice Department, Mr. Klein. When 
you look at these new domestic alliances, do you distinguish be- 
tween the merger's situation, the purchase of equity by one airline 
in another airline, and the code sharing, and the integration of all 
of that with the simple joining up of—of say, I guess one of the alli- 
ances involves simply a matching mileage program? 

Mr. KLEIN. Frequent Fher. 
Mr. BERMAN. IS your review of these mergers based on the indi- 

vidual facts as opposed to the notion of the alliance in itself? 
Mr. KLEIN. Absolutely. And there are, as you point out, a wide 

array of potentiad, if you will, relationships that two airlines could 
enter. And each one has to be evaluated, both in terms of its poten- 
tiad for its anti-competitive effect and whatever efficiencies it may 
offer. And the mix in any particular instance is very intensely fact 
driven, and we would certainly look at these, because it's an impor- 
tant industry. But it would obviously depend on the analysis and 
the facts. 

Mr. BERMAN. Does the Northwest/Continental deal require prior 
approval by the Justice Department? 

Mr. KLEIN. It is one we currently have under review at this 
point. And obviously  

Mr. BERMAN. But can it go ahead without prior approval? 
Mr. KLEIN. It cannot go ahead without the opportunity for us to 

challenge it. 
Mr. GEKAS [presiding]. The time of the gentleman has expired. 
The chair recognizes the gentleman from Georgia, Mr. Barr, 5 

minutes. 
Mr. BARR. Thank you, Mr. Chairman. 
Ms. McFadden, would you define that domestic airline alliance 

just very briefly, please? 
Ms. MCFADDEN. I'm sorry? 
Mr. BARR. Domestic airline alliance. 
Ms. MCFADDEN. Well, domestic airline alliance really can mean 

virtually anything. It can be any kind cooperative arrangement be- 
tween two or more airlines. It could involve code sharing; it could 
involve just a joining of Frequent Flier programs. It could involve 
merging of baggage handling and Super Clubs. It really can take 
many forms and many shapes. 

Mr. BARR. SO it would be fair to say, would it not, that a domes- 
tic airline alliance is not, per se, something that would be—raise 
the suspicions of either the Department of Transportation or the 
Justice Department? 
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Ms. MCFADDEN. I think that would be fair to say. 
Mr. BARR. With regard to the—I know there have been severed 

recently—but with regards, specifically, to the DeltaAJnited Air- 
lines proposed alliance, is that something that is particularly trou- 
bling to the Department of Transportation in some way? 

Ms. MCFADDEN. Congressman, I can only say at this point, not 
knowing much in terms of the details of that alliance, that it is one 
that we have said warrants review. But I certainly couldn't com- 
ment further, and certainly wouldn't want to characterize, in any 
way, our view toward an alliance that we have not reviewed. 

Mr. BARR. What is it about it, in so far as an airline alliance— 
a domestic airline alliance can mean something either very small 
or very large. What is it about this one that caught Transpor- 
tation's interest? What is there—could you articulate what it is 
about it that is potentially problematic? 

Ms. MCFADDEN. Again, Congressman, I wouldn't characterize it 
in any way, other than to say it is a proposed cooperative arrange- 
ment between two major carriers. And as such, we deem it as wor- 
thy of our review. We've asked for information from the carriers 
which they have indicated to us that they are very glad amd very 
eager for us to have, to learn the details of their arrangement. But 
I wouldn't characterize it in any way. 

Mr. BARR. Okay. In other words, the Department looks at this 
alliance the same way it would any other alliamce, even a very rel- 
atively minor alliance that involves simply sharing of, or crediting 
of. Frequent Flier Miles. The Department of Transportation would 
look at that with the same scrutiny that they would this one, since 
there's no "articulatable" reason for the Department looking at this 
proposed alliance? 

Ms. MCFADDEN. Congressman, there are three alliances that 
have been put on the table by our major carriers, and they will 
each get equal review by the Department of Transportation. 

Mr. BARR. Would it be fair to say that the three of them are 
equally problematic or unproblematic to the Department? 

Ms. MCFADDEN. Congressman, again, I would not want to, nor 
will I characterize them in any way. They will each receive equal 
review. 

Mr. BARR. What I'm trying to get at is, is something that puts 
airlines on fair notices though, as to what the Department of 
Transportation is looking to, and with what degree of scrutiny they 
will look at these things. I really doubt that what you're saying is 
that the Department looks at every single alliance, no matter how 
small or large, with the same degree of scrutiny. Therefore, the De- 
partment must have some way of differentiating and prioritizing. 
After all, that's in large part what you do, and what Mr. Klein 
does, and what, we, in the Congress do, is prioritized. We can't look 
at every single thing that there is. I'm just trying to—and recogniz- 
ing that the Department of Transportation doesn't have pre-ap- 
proval responsibility in this area. Yet to some extent, what you 
seem to be saying is that it is exercising de facto, pre-approval in 
some way. And I'm just trying to, for our purpose of determining 
whether or not there's any legislative or authorization problem 
here, how does the Department of Transportation differentiate and 
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prioritize in looking and using its resources to look at these aspects 
of airline activity which have been around for quite some time? 

Ms. MCFADDEN. Congressman, let me say that there have been 
any number of, for example, code-sharing arrangements between a 
major carrier and commuter carrier that the Department has not 
looked at in detail or given close examination. But an alliance be- 
tween two msyor carriers of the sort of any of the six that are be- 
fore us, in terms of having emnounced alliances, we believe war- 
rants our review. The nature of the alliance agreement, we are ex- 
amining. We do not know the details, and so I wouldn't say it's 
pegged to the nature of the alliance agreement. We're examining 
those, and we're waiting for information from the carriers. But 
when we have announcements from the six major carriers of some 
sort of cooperative arrangements before them, we think it's our re- 
sponsibility, at least, to take a look at what those alliance agree- 
ments entail and the competitive implications of them. 

Mr. HYDE [presiding]. The gentleman's time has expired. 
The gentleman from Massachusetts, Mr. Delahunt. 
Mr. DELAHUNT. Yes, thank you, Mr. Chairman. Let me just begin 

by saying I really want to commend Mr. Hyde for conducting these 
hearings, and I know he has others planned. And I think it's really 
crucial for many of the reasons that Mr. Klein articulated in his 
opening remarks. And I think that—let me just state that I want 
to share Mr. Conyers' mood. [Laughter.] 

Here, in Congress—and I think all across the Nation—there real- 
ly is an increasing discomfort and a mood of unease as to what is 
happening, because I think we're all a little overwhelmed. And I'm 
talking generally in terms of mergers and acquisitions, not specifi- 
cally to what's happening in the airline industry, but every seg- 
ment of the economy—I mean defense, financial services, health 
care, telecommunications. You know, we went through deregula- 
tion, and now we have what would seem to be a contrary trend in 
terms of the m^or players. And I certainly don't profess any exper- 
tise, but I am greatly disturbed by what I see. Mr. Klein, you ref- 
erenced in your earlier remarks resources that are necessary. And 
I think that is a critical issue—and maybe this is the time to ad- 
dress it, given what we read this week in terms of the suit against 
Microsoft. I can just imagine what resources are going to be di- 
verted to managing that suit. Let's be really clear about it: cor- 
porate America has resources that far exceed what I presume, Mr. 
Klein, you have at your disposal. We all—many of us practice law 
here; we know the game. You paper everything to death, and that 
clock is ticking. And I'm sure that there will be multiple m^or law 
firms that will have a very good couple of years, if not a decade 
or two, defending this suit in terms of their own gross revenues. 

But what is your current funding for the Antitrust Division? And 
can you tell us, realistically, what do you need to really do the job 
in terms of your particular mandate given this absolute accelera- 
tion? 

Mr. HYDE. Would the gentleman yield? 
Mr. DELAHUNT. I yield to Mr. Hyde. 
Mr. HYDE. I think—and I'll certainly leave it to Mr. Klein to an- 

swer—but you may be asking some very sensitive questions in view 
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of the litigation that impends, and you may not really want them 
to know how strong or how not strong you are. (Laughter.) 

Would you rather tell Mr. Delahunt the answers in private? 
Mr.  DELAHUNT.  You can whisper in  my ear, Mr.  Klein  

[Laughter.] 
Mr. DELAHUNT [continuing]. At some point in time. [Laughter.] 
I guess what I'm saying is  
Mr. HYDE. I don't want to create an awkward situation, but that 

might be proprietary. 
Mr. DELAHUNT. Right. 
Mr. KLEIN. I am totally comfortable. We are strong; we eire 

ready, and we are prepared. The strength of one's lawsuit is not 
always measured by the size  

Mr. DELAHUNT. I understand that. I'm not talking about this par- 
ticular lawsuit. What I'm talking about is, given what we see hap- 
pening—I'm not just talking about technology. But I'm talking 
about every segment of the economy. And if we don't have the re- 
sources, not only are we going to be unable to find them in some 
book or manual, but we are not going to grasp the dimensions of 
the unintended consequences of what's happening. 

Mr. KLEIN. NO, I appreciate your question, Mr. Delahunt. 
Mr. DELAHUNT. I want to advocate in your behalf, Mr. Klein, I 

want to get you more money. 
Mr. KLEIN. I took that to be the point of your question. And I 

know that the chairman was simply trying to ask  
Mr. DELAHUNT. I understand that. 
Mr. KLEIN [continuing]. The level that you were trying to get us 

to, and so I appreciate  
Mr. DELAHUNT. Well do you need seven times as much, given the 

information and the evidence solicited by Mr. Conyers in his testi- 
mony? 

Mr. KLEIN. Well, obviously, the administration will have to make 
a request on behalf of the agency. But from my point of view, let 
me ask you a question, a couple—cxirrently, our budget is approxi- 
mately $95 million dollars for this Fiscal Year. Now, the first thing 
I should point out is that in criminal fines alone, we are bringing 
in really two, three, four times that much. 

Mr. DELAHUNT. Is that coming back to the Division? 
Mr. ICLEIN. That is not coming back to us. That goes into Victims' 

Compensation Fund that Congress provided, though it's absolutely 
clear that the Antitrust Division of the Department of Justice is a 
true profit center for the United States Government. We bring in 
at least three or fours times what our budget is. Second, in all can- 
dor, we need a substantial—I'm not talking about a cost of living 
increase—we need a substantial increase, I predict over the next 
two, 3 years to be able to do the work that we are doing. I think 
if we will work with the administration and with Congress, I be- 
lieve we will successfully on a bipartisan basis, get the agency to 
the level of increase that it prudently should be at. And without 
giving you a specific dollar amount, we are talking about certainly 
several millions of dollars. And I don't mean one or two. 

Mr. HYDE. The gentleman's time has expired. Remind the gen- 
tleman of how secret we keep the CIA's budget. So, Mr. Klein, is 
very candid. 
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Mr. Hutchinson. 
Mr. HUTCHINSON. Thank you, Mr. Chairman. And I also want to 

echo the sentiments that we appreciate you conducting this hear- 
ing. This is a very important area, and I want to take this oppor- 
tunity to extend my appreciation to Mr. Klein for the work that 
he's doing in the Antitrust Division. I think the recent efforts that 
you have prevailed upon are excellent examples of aggressive en- 
forcement of antitrust laws. And I think that's the way it should 
operate, and you are providing strong leadership in that. I also be- 
lieve we need to properly provide resources to you so that you can 
fight these battles in a reasonable and confident way. 

Ms. McFadden, I wanted to also share appreciation for the same 
aggressiveness in your department, although I have some questions 
that I want to ask you about. I read completely, the April 6th, 
1998, statement, "The Department's Authority to Adopt This State- 
ment of Enforcement Policy," which I believe is your argument that 
you really ought to have the latitude to have a different definition 
of predatory pricing that is not encompassed in the Antitrust Acts. 
And I read this, and I came across three arguments that you pre- 
sented. And I really disagreed with them. And I just want to go 
through those and see if you would comment on those. And I 
might—if I have time—ask Mr. Klein, also, to comment on those. 

First of all, you clearly provide a new direction for the definition 
of predatory pricing that does not use cost as a guideline. And you 
present three arguments for this new definition. I think you took 
three wrong turns. The first wrong turn was that your new defini- 
tion ignores the existing guidelines and statements of the United 
States Supreme Court on predatory pricing. You know, they have 
adopted a definition that gives some rhyme and reason to our anti- 
trust enforcement policy across the Nation. So, I think it's always 
dangerous when you go against the admonishment of the Supreme 
Court. 

Secondly, I noticed a statement (as an old trial lawyer I read it 
with interest) that you have substantial experience, expertise, in 
airline economics. We should be able to administer a more complex 
test than the kind of test suitable for judges and jurors. And I 
guess that's the test under the Shermjui Act and the Clayton Act. 
As a Federal prosecutor, I always believed that you could take a 
very complex case and simplify it for a juror and if you can't do 
that, you shouldn't bring that case into court. In a complex area 
such as antitrust, if it's a good case that violates common sense or 
that offends the marketplace, the jury can make the right decision. 
And I would rather put my trust in a judge or a jury than a regu- 
latory environment. So, I think that's a wrong turn. 

And the third wrong turn I think that you've taken, is that you 
really violate the direction of Congress. I mean, you're making a 
good, strong case here that Congress made it clear that you should 
go by, as the Justice Department does, the traditional definition of 
predatory pricing. You referred to, on page 6, the Senate committee 
explained, "It is the expressed intention of the committee that the 
board not utilize," and of course this is what you all adopted that 
authority—"not utilize its power to use the rubric of predatory de- 
fined lower fares, unlawfulness if such low fares are truly preda- 
tory." And so, those are three wrong turns. 
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I think you ignored the Supreme Court. You're saying that regu- 
lations work better than a judge and a jury. And thirdly, you are 
sasfing that Congress didn't have a wise course when they gave an 
admonition to your Department. And so I'm concerned about this 
new direction. I believe in tough antitrust enforcement, but the De- 
partment of Justice seems a good means to do that. 

So do you want to comment? And I would like Mr. Klein, if he 
could briefly comment with the chair's indulgence. 

Ms. MCFADDEN. Thank you. Congressman. Let me answer your 
concerns this way. First of all, as has been noted earlier, in devel- 
oping our competition policy and in looking at our authority to 
issue this proposed policy, we worked closely with the Justice De- 
partment. And I'll let Mr. Klein speak to that. But we see this pro- 
posed policy as complementary to antitrust enforcement by the Jus- 
tice Department, and not counter to or inconsistent with it. It is 
true that the policy defines anti-competitive or unfair exclusionary 
conduct in a way that is not completely consistent with the use of 
a cost standard under traditional antitrust analysis. 

Although in working with the Justice Department, it is very 
clear that the policy is based upon the same principle that ani- 
mates antitrust law. We believe that our statutory authority to pro- 
hibit unfair methods of competition very clearly anticipates—and in 
fact specifically anticipates—that the Department of Transpor- 
tation's authority, with respect to the aviation industry, is in fact 
different from and perhaps broader than the Justice Department's 
authority. 

And, in fact, in looking at the way that Congress gave us the 
statutory authority to protect against unfair methods of competi- 
tion, and you look at the legislative history, it is very clear that 
when Congress chose wisely to deregulate the aviation industry, it 
nonetheless maintained that the Department of Transportation 
must still have the authority to protect against unfair methods of 
competition. And if you look  

Mr. HUTCHINSON. By regulation are you not undermining what 
Congress intended? 

Ms. MCFADDEN. Mr. Congressman, we don't think so. We think 
that the legislative history and our statutory power indicate clear- 
ly, in fact, what Congress intended. I should also say that our pol- 
icy anticipates the use of an enforcement proceeding that would use 
an administrative law judge. I didn't catch the entire line that you 
quoted, but we certainly believe that our policy should be enforced 
by a system that is based upon an oral evidentiary hearing before 
an administrative law judge. We believe that our statutory author- 
ity is consistent with what Congress foresaw. That in a deregulated 
environment, it was important to make sure that the aviation in- 
dustry maintained its competitiveness. And that in addition to the 
antitrust enforcement by the Justice Department, that the Depart- 
ment of Transportation had a role as well. 

Mr. HYDE. The gentleman's time has expired. 
The gentleman from Indiana, Mr Pease. 
Mr. PEASE. Thank you, Mr. Chairman. I wanted to follow up, Ms. 

McFadden, on some of the questioning that Congressman Berman 
began. And that was trying to define predatory, and determining 
what is the line between tough competition like meeting a competi- 
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say that it took more than meeting a competitor's prices before the 
Department would consider the practice to be predatory. Can you 
go into that in a bit greater detail, please? 

Ms. MCFADDEN. Yes, Congressman. Our competition policy an- 
ticipates that, in response to new entry into a market, if a major 
carrier, an established carrier, were to pursue a strategy of both 
price cuts and substantial increases, to such an extent that in look- 
ing at that competitive response it can't be explained in any other 
way than that it was designed to eliminate the competition from 
that market entirely, we would consider that unlawful. 

Mr. PEASE. Would your analysis be the same if it was not a new 
entry carrier, if it was an established carrier that was doing the 
same things? 

Ms. MCFADDEN. Congressman, we have written the policy to re- 
flect what we have seen in the marketplace. And we have seen re- 
sponses by major carriers to new entrant carriers. Of course, our 
authority to protect against unfair methods of competition applies 
to anyone. And so if we saw a problem involving any kind of com- 
bination of carriers that we thought warranted attention, we 
would, of course, pursue that. 

Mr. PEASE. Okay. But your guidelines that you've established 
seem to be oriented toward new entrants. Am I reading that cor- 
rectly? 

Ms. MCFADDEN. That's correct, Congressman. 
Mr. PEASE. And that's only because of what you've seen so far? 
Ms. MCFADDEN. That's because that's the problem that we have 

identified. 
Mr. PEASE. Okay. Without going into the specifics of any of the 

matters that are pending before you, because you made it very 
clear in response to other questions that you weren't going to re- 
spond to that. Is there an hierarchy of concerns about practices 
that trigger the Department's attention more quickly? For instance, 
if all we do is share a Frequent Flier program, is that lower on the 
hierarchy than code sharing? Or, do you use it the totality of the 
circumstances review and don't have a hierarchy of concerns? 

Ms. MCFADDEN. I think in general. Congressman, that it really 
does warrant examination on the specific facts and the specific de- 
tails of each arrangement. I think, in general, an arrangement that 
involves some kind of shift of ownership clearly has more implica- 
tions than one that just has a sharing of a Frequent Flier program. 
But we really do examine each on its individual facts and merits. 

Mr. PEASE. Okay. Thank you. I don't know if this should be di- 
rected to either—which or both of you. I understand that the Jus- 
tice Department—or that the Department of Transportation looks 
at domestic alliances after the fact, and international alliances be- 
fore the fact. Is that correct? Is the standard for review the same 
in both cases—just the timing different? Or is there a difference in 
standard of review as well? 

Ms. MCFADDEN. Well the difference, in terms of our authority 
with respect to international alliances and domestic alliances, can 
be explained because we must approve carriers having inter- 
national route authority. While, of course, in the domestic arena, 
all U.S. carriers have the authority to fly to all domestic points. 
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That's the difference in our authority to review international alli- 
ances versus domestic. In terms of the timing, again, we are con- 
ducting reviews of those alliances that have been announced. And 
not waiting, we've asked the carriers for information. But as I said, 
the Justice Department has the primary jurisdiction over those do- 
mestic alliances. 

Mr. PEASE. Mr. Klein, that same question to you. 
Mr. KLEIN. Yes, I think there are a couple of key differences. Ob- 

viously, in the international arena, one of the problems which the 
Department of Transportation deals with is the whole issue of 
Open Skies, access to foreign country airports, and so forth, which 
is not a domestic issue. 

And the second difference is the one that Ms. McFadden referred 
to and that is, of course, there are all sorts of restrictions on what 
foreign carriers can do domestically here and visa versa, so the po- 
tential competition issues are entirely different. But that does lead 
to a point that you raised about new entrants versus established 
carriers. As a practical matter, established carriers are less likely 
to invade each other's territories, for all the obvious reasons. They 
have a reticulated network that they've developed. And that kind 
of moving into each other's areas is usually less favored than a new 
entrjmt that might see an opportunity to come into a hub where 
there is very little current competition. And so that could affect 
why the policy would focus on, but not be conceptually limited to, 
new entrants. 

Mr. PEASE. Thank you. 
Mr. HYDE. The gentleman's time has expired. And I'm very reluc- 

tant to let you both go, but we have another panel, and we want 
to accommodate them as well as hear what they have to say. 

But before you leave, I would like to ask two rhetorical questions. 
In other words, I don't expect answers, but I'd like you both to 
think about it. And if it occurs to you, and you get time, to drop 
me a line with these answers, I'd like to have it. 

The first one is, what existing capacity is available at O'Hare to 
allow the entry of significamt new competition into the Chicago 
m£U-ket? And that same question might apply to Atlanta, New 
York, and Washington. D.C. 

And the other question is, why is there no major—and I stress 
m^or—competition for Delta in Atlanta, Northwest at Detroit and 
Minneapolis, United and American at Chicago? In other words, 
why have the other majors stayed away? I know that Delta's into 
Chicago, but in a very minor way. Those are questions that I'd like 
the answers to, but I don't solicit them today. 

Mr. DELAHUNT. Mr. Chairman, I'm over here. Could you amend 
that to  

Mr. HYDE. You want Logan Airport in there? 
Mr. DELAHUNT. I want Logan Airport. And I'd like to hear about 

USAir in Washington, D.C. 
Mr. HYDE. Well, my request is so amended. [Laughter.] 
Thank you. 
Thank you both very much for very helpful testimony, and your 

willingness to come in and be so candid with us. 
Ms. MCFADDEN. Thank you, Mr. Chairman. I know my col- 

leagues from the Department of Transportation are chagrined that 
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I have not figured out a way to get the committee to talk about re- 
sources of the Department of Transportation. [Laughter.] 

Mr. HYDE. Be happy with the status quo. (Laughter.) 
Mr. KLEIN. You did get him to talk about the CIA, though. 

[Laughter.] 
Mr. DELAHUNT. This is the Judiciary Committee, Ms. McFadden. 

[Laughter.] 
Mr. HYDE. Thank you. 
Well, our second panel consists of representation from industry 

and other interested groups. And they will give a wide variety of 
perspectives on airline competition. 

And our first witness is Mr. Henry Joyner, vice president of Mar- 
keting and Planning for American Airlines. Mr. Joyner is a grad- 
uate of Louisiana State University, has two master's degrees fi-om 
the University of Chicago, one in business administration and one 
in Far Eastern languages. Mr. Joyner has been with American in 
a variety of positions since his graduation in 1980 Eind began his 
current position in June 1990. 

Next we have Mr. Scott Yohe, the senior vice president for Gov- 
ernment Affairs, for Delta Airlines. Mr. Yohe is a graduate of 
George Washington University and served a tour with former Rep- 
resentative John Flynt before beginning with Delta in 1978. He's 
been there ever since and was promoted to his current position in 
1996. 

Our next witness is Mr. Elliott Seiden, the vice president for Law 
and Government Affairs for Northwest Airlines. He is a graduate 
of New York University and its law school. He has served tours 
with the Civil Aeronautics Board, the Antitrust Division, and Con- 
tinental Airlines before joining Northwest in 1990. And he has 
been with Northwest since then. 

Our next witness is Mr. Kevin Mitchell, chairman of the Busi- 
ness Travel Coalition. Mr. Mitchell formed the coalition in 1996 to 
represent the interests of the business buyers of airline tickets. His 
organization has sponsored two national airline competition sum- 
mits. And he has testified in numerous public forums about airline 
competition. 

And next we have Mr. Mark Kahan, the vice chairman and chief 
operating officer of Spirit Airlines. Mr. Kahan is a graduate of Co- 
lumbia University and its law school, has served with the New 
York Public Service Commission, the Department of Energy, and 
the Civil Aeronautics Board. He's been a professor, a practicing 
lawyer, £uid an airline executive. He took his current position at 
Spirit in 1996, and he appears here today on behalf of the Air Car- 
rier Association of America. 

And our next witness is Mr. Paul Hudson, executive director of 
the Aviation Consumer Action Project. Mr. Hudson is a graduate 
of the University of Michigan and the Cleveland Marshall College 
of Law. He's worked as general counsel to the New York State 
Crime Victims Board. He also worked extensively on veuious advi- 
sory committees to the Federal Aviation Administration and has 
been engaged in private practice of law in New York. 

Finally, we have my very good friend, Mr. Joe Karaganis, a part- 
ner in the law firm of Karaganis and White. He's a graduate of the 
University of Chicago Law School. He clerked for U.S. District 
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Judge Hubert Will. He has been in private practice since 1968 and 
has extensive expertise in environmental and aviation law. He ap- 
pears here today on behalf of the Suburban O'Hare Commission. 

We welcome all of you, and we really look forward to your testi- 
mony. Let me also ask, and it's just a request, that you try to limit 
your remarks to 5 minutes. The full text of your statements will 
be included in the record. And they will be read, I can assure you. 
But because of time constraints, it would be useful and helpful if 
you could abbreviate your remarks. Thank you. 

Mr. Joyner. 

STATEMENT OF HENRY C. JOYNER, VICE PRESffiENT FOR 
MARKETING AND PLANNING, AMERICAN AIRLINES, INC., 
DFW INTERNATIONAL AIRPORT, TEXAS 
Mr. JOYNER. Thank you. Chairman Hyde, Mr. Conyers, and the 

members of the committee. I commend you, Mr. Chairman, and 
your committee colleagues for taking up the task of examining the 
implications of the domestic airline alliances and mergers such as 
those proposed by several of our competitors. 

My statement today will focus on the recently announced agree- 
ment between American Airlines and U.S. Airways. In addition to 
describing the terms of our agreement, the central message I want 
to leave with you and your committee is that our agreement is not 
comparable to the more expansive combinations pursued by our 
competitors. Northwest Airlines has proposed a merger with Con- 
tinental Airlines through the purchase of controlling interest in 
Continental's voting stock, while United and Delta intend to com- 
bine their global networks through extensive code sharing and co- 
ordinated operations. 

In contrast, in the American Airlines/U.S. Airways agreement, 
nothing gets merged except our customers' AAdvantage and U.S. 
Airways Dividend Frequent Flier miles. And all we intend to share 
is our airport lounges, not airline codes around the world. 

Despite the media's tendency to characterize all of the agree- 
ments represented here today as something dramatic and a step to- 
ward industry consolidation, the fact is that our marketing agree- 
ment with U.S. Airways is not comparable at all to those other 
transactions, either in scope or potential effect on competition with- 
in the airline industry. 

Our agreement with U.S. Airways has three basic elements. 
First, the central feature of the agreement is the linkage between 
Americans' Frequent Flier program, AAdvantage, and the U.S. Air- 
ways Dividend Miles program. Members of both programs will 
enjoy grater choices for award destinations as a result of this part- 
nership. A U.S. Dividend member living in Philadelphia can now 
claim an award that he couldn't claim before to Hawaii. An Amer- 
ican AAdvantage member living in Buffalo can now take an award 
trip on U.S. Airways to Orlando, Florida. 

Additionally, there's a new, unique feature of this linkage that 
will allow customers who participate in both programs to combine 
their AAdvantage and Dividend Miles and redeem them for free 
travel on either airline, anywhere either airline flies. For example, 
if one of our customers has earned 15,000 miles in AAdvantage and 
10,000 miles in the U.S. Airways Dividend Miles program, he or 
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she may combine those miles to receive a free ticket on either 
American or U.S. Airways. The plain is unique because it allows 
customers to combine miles in the two programs rather than forc- 
ing them to choose to concentrate mileage earning in either one. 
Thus, the two programs remain separate, independent, and com- 
petitive. Genersdly, passengers will not be able to earn miles on one 
program when flying on the other airline. 

American and U.S. Airways will maintain the incentive to com- 
pete with one another in all respects. It's important to note that 
under this marketing agreement, American receives nothing if a 
passenger chooses to fly on U.S. Airways. 

Now, a moment ago I said, generally, customers do not receive 
miles in one Frequent Flyer program when flying on the other air- 
line. The one exception is that American wants to entice U.S. Air- 
ways' Shuttle passengers to travel on AmericEui when their travel 
?lans require service other than between Washington, D.C., New 
ork, and Boston. Accordingly, American has provided U.S. Air- 

ways with a bank of AAdvantage miles that may be awarded to 
Shuttle passengers in addition to U.S. Airways Dividend miles. By 
offering them AAdvantage miles, we hope those Shuttle passengers 
will choose American wnen their travel plans involve American's 
other domestic and international destinations. 

Second, American Airlines and U.S. Airways have agreed to ex- 
pand the benefit of Admirals Club and U.S. Airways Club member- 
ships by allowing reciprocal access to our airport loimges. That 
means that the Admirals Club members will have access to a num- 
ber of other clubs not available today. 

Third, we are discussing with U.S. Airways a limited code-shar- 
ing partnership involving only American Eagle, the commuter affil- 
iate for American Airlines and U.S. Airways Express. These discus- 
sions are continuing, and we've not agreed on what routes may be 
involved. And I want to emphasize that there is no current plan to 
engage in code sharing on any of our jet operations. 

It's important to recognize what the American Airlines/U.S. Air- 
ways agreement does not do, in order to make clear the contrast 
with the other combinations that have been announced. The agree- 
ment between American Airlines and U.S. Airways does none of 
the following: 

It does not involve extensive code sharing. It does not include 
any equity or stock ownership transfer. It does not allow either air- 
line to exert control or influence over the operations of the other. 
It does not require coordination between American and U.S. Air- 
ways of schedules, frequency, or selection of routes. It does not 
have the slightest effect of diminishing competition between our 
two airlines on any route, anywhere. And finally, because it in- 
volves only a limited pro-competitive linkage of our Frequent Flier 
programs offering significant new consumer benefits, our agree- 
ment with U.S. Airways does not require prior approval by either 
the Department of Transportation or the Justice Department. 

I should add, however, that as stated before, both agencies have 
made routine inquires to ensure they fully understand the scope of 
our agreement. And we are cooperating with those requests. 

In brief summary, we believe that real consumer benefits can be 
created through much more modest endeavors such as our market- 
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ing agreement with U.S. Airways. Nevertheless, we've positioned 
ourselves to remain competitive if the policy decisions of our Gov- 
ernment permit our competitors to expand those relationships. And 
if we must form a more extensive domestic alliance to maintain our 
competitive stature, we will do so. 

Thank you very much, Mr. Chairman. 
(The prepared statement of Mr. Joyner follows:] 

PREPARED STATEMENT OF HENRY C. JOYNER, VICE PRESIDENT FOR MARKETING AND 
PLANNING, AMERICAN AIRLINES, INC., DFW INTERNATIONAL AIRPORT, TEXAS 

Thank you Chairman Hyde, Mr. Conyers and other Members for the opportunity 
to address this Committee. I commend you, Mr. Chairman, and your Committee col- 
leagues for taking up the critical task of examining the implications of domestic air- 
line alliances and mergers such as those proposed by several of our competitors. 

My statement today will focus on the recently announced agreement between 
American Airlines anti US Airways. In addition to describing the terms of our agree- 
ment, the central message I want to leave with this Committee is that our agree- 
ment is not comparable to the expsmsive combinations pursued by our competitors. 
Northwest Airlines has proposed a merger with Continental Airlines through the 
Eurchase of a controlling interest in Continental's voting stock, while United Air 

ines and Delta Air Lines intend to combine their global networks through exten- 
sive codesharing and coordinated operations. In contrast, in the American Airlines/ 
US Airways agreement, nothing gets merged except our customers' AAdvantage and 
Dividend frequent flyer miles. And all we intend to share is airport lounges—not 
airline codes around the world. Despite the media's tendency to characterize all 
three agreements as essentially the same—that is, as dramatic steps toward indus- 
try consolidation—the fact is that our marketing agreement with LiS Airways is not 
comparable to those other transactions either in scope or in its potential effect on 
competition within the airline industry. 

Our agreement with US Airways has three basic elements: 
First, the central feature of our agreement is the linkage between American Air- 

lines' AAdvantage freauent flyer program and the US Airways Dividend Miles pro- 
gram. Members of both programs will enjoy greater choices for award destinations 
as a result of this partnership. A US Airways Dividend Miles member from Phila- 
delphia c£tn now claim a travel award to Flawaii on American, and Etn American 
AAdvantage member from Buffalo can take an award trip to Orlando on US Air- 
ways. Additionally, a new, unique feature of this linkage will allow customers who 
participate in both frequent flyer programs to combine their AAdvantage and Divi- 
dend Miles and redeem them for free travel on either airline, anywhere either air- 
line flies. For example, if one of our customers has earned 15,000 miles in the 
AAdvantage program and 10,000 miles in the Dividend Miles program, he or she 
may combine those miles to receive a free ticket on either American Airlines or US 
Airways. This plan is unique because it allows customers to combine miles in the 
two programs, rather than forcing them to choose to concentrate mileage earnings 
in one program or the other. Thus, the two programs remain separate, independent 
and competitive. Generally, passengers will not be able to earn miles on one pro- 
gram when flying on the other airline. 

American and US Airways will maintain the incentive to compete with one an- 
other in all respects. It is important to note that, under this marketing agreement, 
American receives nothing if the passenger chooses to fly on US Airways. 

A moment ago, I said "generally" customers do not receive miles in one frequent 
flyer program when flying on the other airline. The one exception is that American 
wants to entice US Airways' Shuttle passengers to travel on American when their 
travel plans require service other than between Washington, D.C. and New York 
and Boston. Accordingly, Americjm has provided US Airways with a bank of 
AAdvantage miles that may be awarded to Shuttle passengers in addition to US 
Airways Dividend Miles. By offering them AAdvantage miles, we hope Shuttle pas- 
sengers will choose American when their travel plans involve American's other do- 
mestic and international destinations. 

Second, Americsm Airlines and US Airways have agreed to expand the beneflts 
of Admirals Club and US Airways Club memberships by allowing reciprocal access 
to our airport lounges. This meems that Admirals Club members will also have ac- 
cess to US Airways Clubs at 12 airports without Admirals Clubs. Conversely, US 
Airways Club members gain access to 35 Admirals Clubs at airports currently with- 
out US Airways Club. 
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Third, we are discussing with US Airways very limited codesharing involving only 
American Eagle, the commuter airline for American Airlines, and US Airways Ex- 
press. These discussions are continuing and we have not yet agreed on which routes 
may be involved. I must emphasize that there is no current plan to engage in 
codesharing on any of our jet operations. 

It is important to recognize what the American Airlines/US Airways agreement 
does not do in order to make clear the contrast with the other combinations that 
have been announced. The agreement between American Airlines and US Airways 
does none of the following: 

• It does not involve extensive codesharing 
• It does not include any equity or stock ownership transfer 
• It does not allow either airline to exert any control or influence over the oper- 

ations of the other 
• It does not require coordination between Americsui and US Airways of sched- 

ules, frequency or selection of routes 
• It does not have the slightest effect of diminishing competition between our 

two airlines on any route, anywhere, and finally 
• Because it involves only a limited procompetitive linkage of our frequent 

flyer programs offering significant new consumer benefits, our agreement 
with US Airways does not require prior approval by either the Department 
of Transportation or the Department of Justice. 

I should add, however, that both agencies have made routine inquiries to ensure 
they understand fully the scope of our agreement, and we are cooperating with 
those requests. 

In summary, we believe that real consumer benefits can be created through much 
more modest endeavors, such as our marketing agreement with US Airways, that 
do not diminish the incentive to compete. Nevertheless, we have positioned our com- 
pany to remain competitive if the policy decisions of our government permit our 
competitors to expand their route networks by broad codesharing and consolidation. 
Our agreement with US Airways is flexible and potentially very robust. If we must 
form more extensive domestic alliances to maintain our competitive stature and en- 
sure our future growth, we can and we will. 

In the end, what we seek most are clear policy decisions, consistently applied and 
enforced. With that, we are confident that American will compete successfully in the 
years to come. Thank you for your kind attention. 

Mr. HYDE. Thank you, Mr. Joyner. 
Mr. Yohe. 

STATEMENT OF SCOTT YOHE, SENIOR VICE PRESIDENT FOR 
GOVERNMENT AFFAIRS, DELTA AIRLINES, INC., WASHING- 
TON, DC 
Mr. YOHE. Thank you, Mr. Chairman, Mr. Conyers, members of 

the committee. Delta appreciates this opportunity to appear before 
you today to address the issue of competition in the airline indus- 
try, and to talk about airline alliances, specifically, our alliance 
with United Airlines. Given the current debate about airline com- 
petition and airline alliances, this forum is certainly welcome and 
very timely. I've submitted a more lengthy statement for the 
record, and I'll summarize from those remarks. 

I'd like to briefly discuss the Department of Transportation's 
predatory pricing guidelines, and then review the Delta/United 
strategic marketing alliance. 

The Department of Transportation's proposed policy on predatory 
practices is, contrary to their assertions, a broad and pervasive reg- 
ulatory scheme that will have a fundamental impact on how Delta 
and other carriers can price and market their product. It's a mis- 
guided effort to protect a certain class of airlines from the rigors 
of the competitive marketplace. It will have the unfortunate con- 
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sequence of reducing price competition. In our judgement, consum- 
ers and communities will be the ultimate losers. 

Our initial analysis suggests that many of the triggering thresh- 
olds are so low that numerous markets, where we have competed 
for many years with new entrant carriers, will lose tens of thou- 
sands of low-fare seats because we might be in violation of the De- 
partment's proposed guidelines. This attempt to regulate airline 
price behavior should be rejected, or at a minimum, deferred until 
Congress, the industry, emd the traveling public have had an ample 
opportunity to more thoroughly understand the impact this policy 
will have on competition and consumer choice. And I was pleased 
to hear Ms. McFadden indicate eau-lier that they had extended the 
deadline. That's a welcome development. 

Let me now turn to the recently announced alliance between 
Delta and United. Mr. Chairman, this alliance is the latest exam- 
ple of the changes that are transforming our industry in direct re- 
sponse to the demands of our customers. Today airline passengers, 
especially business travelers, are demanding the ability to conduct 
seamless global commercial transactions and to serve their cus- 
tomers around the world. Delta's alliance with United is a coopera- 
tive venture that will advance the customer-driven trend toward 
global transportation networks. Unfortunately, there has been a lot 
of mischaracterization about this edliance. Let me explain to you 
how it will work. 

Delta and United will link their complimentary route networks 
through code-sharing arrangements, reciprocal Frequent Flier pro- 
grams, and other limited marketing cooperative efforts. There cur- 
rently is only a 7-percent overlap of the two domestic networks. 
Delta will place its code on United's domestic route network. Every 
United flight in the U.S. will also carry the Delta code. Delta will 
be able to market and sell seats on any one of these flights. And 
United will be able to do the same thing on the Delta system. This 
venture ensures that both—will enable both companies to strength 
and grow their respective network operations. We do not plan to 
reduce services. This alliance is about growth, not contraction. 

Domestic competition will be enhanced as new competitive flight 
options will be added to each of the 13 U.S. Delta and United hub 
and gateway cities. And new nonstop price competition is intro- 
duced on over 4,600 daily flights in 543 U.S. city pairs. 

Each airline will remain independent and continue to compete 
with one another. Most importsmtly, there will be no coordination 
on pricing. United will be able to sell seats on Delta at whatever 
price they deem appropriate consistent with market conditions. 
And Delta will do the same on United. The two carriers will remain 
price competitive. 

Contrary to the characterizations of some observers, this alliemce 
will not lead to greater industry concentration. It is not a combina- 
tion of number one and number three. We have absolutely no plans 
to merge. And it is not a virtual merger, because we are not seek- 
ing antitrust immunity. 

Mr. Chairman, we believe a major beneficiary to this proposed al- 
liance is medium and small-sized communities. For example, cus- 
tomers in 56 such communities will now have an additional carrier 
choice {ts a result of this code share. Passengers in those commu- 
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nities will have a wide array of price and service options. This alli- 
ance is structured in a way to ensure that each carrier is only re- 
warded if they compete successfully to attract new and additional 
customers. This will preserve the incentive for competition between 
the two airlines because revenue from a travel itinerary will go to 
the airline that actually flies the passenger. Since we're not shar- 
ing revenues or coordinating prices, each carrier must be vigilant 
to remain competitive in every market we serve. 

This alHance will also create opportunities for job growth jmd en- 
hance security for our employees. I want to strongly emphasize 
that no work force reductions will occur. And we think job expan- 
sions will take place. 

Mr. Chsiirmsm, the Department of Transportation, Department of 
Justice, and General Accounting Office have all judged alliances to 
be in the public interest. And we agree. By almost any measure, 
alliances have been hugely successful for consumers, communities, 
and airlines. Their formation has not dampened competition, but 
has rather heightened it. Consumers now enjoy more flights from 
more carriers to more cites than ever before. 

We're convinced that any opened-minded review of Delta/United 
alliance will conclude that it produces pro-competitive benefits for 
the traveling public. 

Mr. Chairman, I'm grateful for the opportunity to present our 
views. And I look forward to answering your questions. 

[The prepared statement of Mr. Yohe follows:) 

PREPARED STATEMENT OF SCOTT YOHE, SENIOR VICE PRESIDENT FOR GOVERNMENT 
AFFAIRS, DELTA AIRLINES, INC.. WASHINGTON, DC 

Delta appreciates this opportunity to appear before this Committee and address 
competition in the airline industry and airline alliances. Given the importance of 
these issues and the current debate about airline competition, this forum is both 
timely and welcome. 

Talk of airline alliances and airline competition has dominated the media cov- 
erage of airlines. Why all of the attention? Why are governmental bodies so inter- 
ested in this? The answer is simple—the formation of alliances is rapidly changing 
the airline business as we know it. Alliances have taken cooperation to a new leveL 
They are redefining the terms upon which airlines compete with one another. 

What we are engaged in is nothing short of a major transformation of the indus- 
try. It is occurring in direct response to the demands of our customers. By forming 
these alliances we are responding to the needs of the marketplace. In turn, we are 
creating global networks that give hundreds of communities fast and efficient access 
to international commerce. 

Mr. Chairman, today I would like to briefly address three key issues being consid- 
ered in the context of alliances: 

• How alliances are critical to industry growth and development 
• How alliances benefit consumers 
• The different forms alliances can take and a review of the Delta-United code 

share alliance 
I will then comment briefly on the continued critical role of government in foster- 

ing pro-competitive alliances. 
But first, I would like to briefly review the benefits of airline deregulation and 

the state of competition in the inaustry. In addition, I will also touch on the recent 
release of pricing "guidelines" by the DOT. 

DEREGULATION HAS BEEN A SUCCESS AND CONTINUES TO BENEFIT CONSUMERS 

Deregulation of the airline industry has spawned tremendous innovation, espe- 
cially in terms of increased accessibility to air travel, a wider range of products/serv- 
ices and the development of customer-oriented programs. 
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Air travel is now an available and affordable travel option for most of the Amer- 
ican public. During the infancy of the aviation industry, only the very affluent could 
afford airline tickets. The increased affordability of air travel today has had a direct 
impact on the number of people flying today. In fact, 325 million more people flew 
in 1997 (600 million) than in 1978 (275 million). 

Mr. Chairman, between 1978 and 1996, air fares increased at less than half the 
rate of inflation (+ 57% versus +141% for the CPI). In other words, using inflation- 
adjusted dollars, it was 37% less expensive to fly in 1996 than in 1978. If other con- 
sumer products applied the same formula, a loaf of bread would cost 59 cents (versus 
$1.79), a half-gallon of milk $1.37 (versus $2.50) and bananas would cost just 43 
cents/pound (versus 79 cents/pound) in today's dollars. 

In addition, the number of airlines in the U.S. market has increased dramatically 
since 1978. In 1997, 95 airlines competed to provide air travel services to the flying 
public. In 1978, only 39 airlines provided these services. 

Today, the airline industry is able to offer a variety of airline and fare products 
to meet growing consumer needs. Delta offers three airline products: mainline Delta, 
the Delta Shuttle and Delta Express (Delta's low fare brand to Florida). In 1997, 
more than 103 million customers flew on Delta airplanes. 

Today, airlines offer a wide range of full and discounted fare products to meet cus- 
tomer's specific travel needs. 

Leisure fares typically offer substantial pricing discoimts in exchange for a cus- 
tomer's willingness to travel under certain restrictive conditions e.g. Saturday night 
stay, booking up to three weeks in advance and flying on certain days and during 
certain times of the day. 

Unrestricted business fares, although typically priced higher than leisure fares, 
provide business travelers with seats on demand (often at the last minute) and the 
flexibility required (e.g. make changes to the travel itinerary or get refunds without 
penalty) to meet their dynamic travel needs. 

Mr. Chairman, I want to stress that in 1997 approximately 90% of Delta's cus- 
tomers received some type of discount on their air travel. 

DOT PROPOSED PRICING GUIDELINES WILL CHILL COMPETITION AND EUMINATE MANY 
LOW FARE OPTIONS FOR CONSUMERS 

Let me turn now to the Department's proposed policy on predatory practices. This 
policy is a prime example of the government trying to kill a mosquito with a sledge 
hammer. It is a misguided effort to protect a certain class of airlines from the rigors 
of the competitive marketplace. It will protect competitors, not competition and have 
the unfortunate consequence of reducing price competition. Consumers and commu- 
nities will be the ultimate losers. 

The proposed policy will have a pervasive impact on how Delta and other network 
carriers can price and market their product. The guidelines establish broad criteria 
for price matching that effectively prevent low fare competition. 

There is a real disconnect between the stated purpose of the policy and the pro- 
posed standards. DOTs intent is to provide clear "guidelines", but the policy is so 
vague and undefined it offers no guidelines. DOT's purpose is to address only "^he 
more extreme" predatory responses, however, it fails to accomplish this objective be- 
cause the triggering thresholds are so low, that they will capture virtually every 
competitive response by a major carrier. The proposal will produce the opposite of 
its intended effect, by inhibiting competition and depriving consxmjers of low fares. 
As a result, the competition envisioned by the Airline Deregulation Act will be 
blunted and consimiers will lose. Here are a few examples of the adverse impacts. 

First, because of the fear of violations and civil penalties, the policy will inhibit 
low fare initiatives by major airlines. The loss of low fare seats will be pervasive. 
It will affect tens of millions of airline passengers at large, mid-sized and small com- 
munities throughout the country. Let me highlight Delta's experience in one city 
pair to demonstrate the huge impact this policy would have on the traveling public. 
When ValuJet initiated service between Atlanta and Ft. Lauderdale, Delta initially 
believed that it did not need to match ValuJet's fares and could rely on its service 
and other advantages. That initial strategy did not work; Delta lost substantial 
numbers of passengers. Delta then matched ValuJet's fares and passengers on both 
carriers increased dramatically. Consumers benefited by low fares and both carriers 
flourished. If the DOT's policy were in place at the time. Delta might not have been 
willing to risk enforcement exposure, thus denying hundreds of thousands of c>is- 
tomers low fare seats. This is one example on one route which can be replicated at 
cities across the country. 
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Second, the impact on low fares will go beyond merely preventing major carriers 
from matching fares since it could affect existing discount programs such as senior 
citizens discounts, companion fares, kids-fly-free fares, government discounts, etc. 

Third, the impact on small and mid-sized cities will be most severe. Consumers 
from such cities will not only lose low fare options, but they could face signiflcant 
service reductions and even outright service termination by the major carriers if the 
C£irrier is unable to match the new entrant's fares. If the major carrier cannot re- 
spond effectively to low fares, it could lose enough trafTic and revenue to make con- 
tinued service to the city uneconomical. If it determines to deploy its resources else- 
where, the community would be deprived entirely of the carrier's broad global net- 
work. 

DOT'S proposed policy ignores the painstaking efforts that Delta and other car- 
riers made to reinvent themselves and become nighly efficient low cost operators. 
Delta's successful cost reduction program made it one of the most efficient, low cost 
carriers in the world. These increases in productivity and efficiency came with sig- 
nificant economic and personal sacrifice to the compamy and its work force. Delta 
is as efficient, if not more efficient, than most of the carriers with which it competes, 
including the new entrants. Consumers must not be deprived of these low fare bene- 
fits on the basis of a misdirected policy to protect a small cadre of niche airlines. 

ALLIANCES ARE CRITICAL TO INDUSTRY GROWTH AND DEVELOPMENT 

Mr. Chairman, the competitive marketplace in aviation has changed dramatically 
in the past decade. Airlines must change and respond to this globalized economy. 
As our economy has grown more and more global in scale, U.S. passengers and ship- 
pers are now demanding access to destinations we never imagined flying. They want 
to go from anywhere to everywhere. 

Within the past few years, the airline industry has begun to restructure itself to 
respond to the globalization of every element of our economy. Today, businesses and 
business travelers are demanding the ability to conduct seamless, global commercial 
transactions to serve their customers around the world. Every industry, including 
the airlines, has had to respond to this demand for more convenient access to the 
global marketplace. 

In order to compete in the global race, we have had to change the way we do busi- 
ness and meet the demands of our customers for fast, convenient access to destina- 
tions throughout the U.S. and the world. Yet, responding to these changes in a tra- 
ditional fashion was just too expensive. With the price of modem aircraft pushing 
$150 million, carriers could not afford to devote resources to thin, untested inter- 
national markets. The losses we experienced in the early 1990s—especially in the 
international arena—made carriers extremely adverse to risky international expan- 
sion. Yet, knowing we had to respond to these changes, we devised a different ap- 
proach. 

The answer has been international alliances. Carriers have sought partners with 
strategically well-positioned international hubs. These hubs provide vast connecting 
complexes enabling passengers to conveniently connect to flights to a number of des- 
tinations. Each partner then takes advantage of the other's route networks by build- 
ing '1)ridges" between the hubs. These "bridges" take the form of long-haul, inter- 
continental flights. Ideally, the result is seamless cooperation that allows customers 
to gain access to a vast new network created by the partner. 

Airlines, including Delta, offer "seamless" transportation around the globe 
through marketing alliances and code share relationships with domestic commuter/ 
regional air carriers, international air carriers and other domestic airlines. 

This seamlessness is created in a number of ways, most prominently through code 
sharing and joint frequent flyer programs. Through code sharing, airUnes are able 
to place their codes on the networks of their partners, thereby greatly expanding 
the reach of their route network without a major capital investment. It has proven 
extremely effective thus far in meeting the needs of growing demand for both do- 
mestic and international travel. 

Competing networks are now forming that will link U.S. carriers with partners 
from Europe, Asia and Latin America. As these systems have grown, passengers 
and communities are enjoying convenient access to networks that will be able to get 
them to their destination in the most efficient manner possible. 

From an airline perspective, these alliances provide an opportunity for growth. 
Delta's alliance partners have allowed us to put "our product" on the shelf in 70 
international cities. This generated over $100 million in mcremental revenue growth 
last year. Employees, shareholders and suppliers have all benefited from this con- 
tribution. 
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Unfortunately, recent public attention on alliances has, once again, failed to ade- 
quately define and distinguish the diiferent types of cooperation prevalent in the in- 
dustry. This is essential in any evaluation of the public interest benefits. 

As previously mentioned, code sharing is the foundation for most alliances. Air- 
lines place their code on the fiights of another carrier, selling and marketing the 
service as their own. Code sharing can, however, take on decidedly different forms. 
The two types of code sharing alliances in existence achieve different commercial 
purposes. However, they both provide important consumer and public benefits. 

DEFINING CODE SHARING ALLIANCES 

A. Code Sharing without Antitrust Immunity—This usually involves one carrier 
purchasing seats on another carrier. The marketing carrier then sells the seats to 
the general public as its own. The two carriers separately market and sell the inven- 
tory they possess on each flight. There is no price coordination between the carriers. 
In fact, carriers are forced to compete with one another to fill the inventory for 
which they have bargained. Northwest and Alaska Airlines have been doing this as 
have Continental and America West. Delta does this with a number of its inter- 
national partners including Malev Hungarian Airlines, Aer Lingus, TAP Air Por- 
tugal, Korean Airlines and Transbrasil. 

We also practice this form of code sharing with our regional U.S. partners—Atlan- 
tic Southeast, Comair, SkyWest, Trans States and Business Express. When we sell 
a ticket on one of these Delta Connection carriers, we pay an established fee we 
have negotiated with that carrier for each passenger that is flown under the Delta 
code. This type of relationship allows us to expand our route network without the 
intensive capital investment of acquiring a new airline. It also provides the benefits 
of easy network access to a number of small and mid-sized communities. 

We have recently seen {mnouncements that Northwest and Continental and 
American and US Airways intend to form similar domestic code share alliances. 
These proposed domestic alliances emphasize the independence of their respective 
organizations and their plans to continue to vigorously compete against each other 
in the marketplace. This new type of domestic code sharing between major airlines 
is an innovative marketing step. It benefits consumers as well as the carriers. While 
each must be looked at on an individual basis, the formation of this type of alliance 
is designed to expand consumers' access to the global marketplace. 

B. Code Sharing with Antitrust Immunity—U.S. carriers are currently utilizing 
this type of code sharing on certain international routes. Given restrictions on for- 
eign ownership and control of airlines, carriers are not allowed to merge with their 
international partners. By granting antitrust immujiity, the Department of Trans- 
portation has adopted a policy that allows U.S. carriers and their international part- 

' ners to operate as if they were a single carrier. Under this scenario, carriers are 
allowed to coordinate such disciplines as pricing, scheduling, sales and marketing. 
This tj^ of relationship presents the best profit dynamic as carriers are coordinat- 
ing their efforts rather than competing directly. 

The network benefits of these alliances must outweigh the potential loss of com- 
petition to receive DOT and DOJ conferrence of antitrust immunity. That is the 
problem with the American Airlines-British Airways and American-TACA alliances. 
In both cases, the network benefits do not overcome the damage to competition in 
the U.S.-London and relevant U.S.-Central American city-pair markets. 

The U.S. Government has permitted and encouraged uie development of airline 
code share alliances because Uiey produce invaluable public and consumer benefits. 

ALLIANCES ARE PRODUCING REAL BENEFITS FOR CONSUMERS 

Airline customers are the driving force for the creation of alliances. Travelers and 
shippers want seamless access to air travel with a minimtmi of hassle at competitive 
prices. 

As an unabashed supporter of pro-competitive airline alliances. Delta can speak 
firsthand about how these alliances have helped us to create the global network that 
we are building today. 
Regional Partners 

Our Delta Connection partners Atlantic Southeast, Comair, Trans States, 
SkyWest and Business Express provide, safe, reliable and convenient service to hun- 
dreds of conmiimities around the country. We have worked with these regional car- 
riers to ensure that our schedules are coordinated to allow passengers to enjoy a 
seamless travel experience of single check-in for their ticketing and baggage needs. 
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Delta's Connection partners are separate companies, owned and operated independ- 
ently from Delta.' 
International Partners 

In the international arena, we currently operate to 7 countries with our partner 
airlines AeroMexico, Transbrasil, Korean Airlines, Malev Hungarian Airlines, Aer 
Lingus, TAP Air Portugal and Finnair. We just received DOT approval to begin a 
comprehensive code share partnership with Air France that will greatly expand 
price and service options between the U.S. and France. With these carriers, we con- 
duct a traditional code share operation. They place their code on Delta's services 
and we do the same on theirs. In each instance, we remain competitors. Through 
our code sharing agreement we purchase seats and market these destinations as our 
own; even though, in many cases, the aircraift may be operated by the other carrier. 
We remain competitive with these carriers in each market and consumers enjoy the 
benefits of more price and service options. 
Atlantic Excellence 

Delta's Atlantic Excellence Alliance (AEA) was formed in 1994 with Swissair, 
Sabena and Austrian Airlines. In 1996, the four carriers applied for and received 
antitrust immunity from the Department of Transportation. 'This immunity enables 
us to closely coordinate all aspects of airline operations including pricing, scheduling 
and sales and marketing. The alliance currently operates 5,600 daily flights to 82 
countries. 

As compared to our other code share alliance arrangements, this immunized alli- 
ance was created to efficiently link the carriers' route networks in the U.S. and Eu- 
rope. The AEA now has 23 transatlantic flights. The benefits to consumers and com- 
munities have been profound. Since 1996, the Atlantic Excellence partners have 
launched eight new transatlantic services. Thanks to the success of our alliance we 
now have nonstop service between Cincinnati-Zurich and Cincinnati-Brussels. We 
have two nonstop flights to Brussels, Zurich and Vienna from New York. In Atlanta, 
we have double daily flights to Brussels and Zurich and we now have nonstop serv- 
ice to Vienna. This U.S.-European level of service would be impossible to sustain 
without the efficiencies generated by our alliance. 

These new transatlantic services have enabled us to link our U.S. network with 
the route systems of our European partners. Our Atlantic Excellence partners are 
able to display their code to 30 destinations in the U.S. In turn, Delta now displays 
its code to 46 destinations in 26 countries served by our Atlantic Excellence part- 
ners. For example, through our alliance relationship. Delta now serves places like 
Abu Dhabi in the United Arab Emirates, Kiev in the Ukraine and Kampala, Ugan- 
da—places we could never profitably serve on our own. Yet through our alliance re- 
lationship, we are abl to extend our network and offer our customers the type of 
seamless, convenient access they are constantly demanding. Our foreign partners 
are doing the same. They now have daily service to West Palm Beach, Salt Lake 
City, New Orleans, Phoenix and Lexington through the use of our large domestic 
network. 

Mr. Chairman, these alliances work. They generate more service from more air- 
lines to more cities than ever before. And, because we are competing with other pro- 
competitive alliances, consumers have a myriad of choices to get to their destination. 
Take, for example, a New Orleans passenger seeking to fiy to Cairo. That passenger 
can travel via our Atlantic Excellence network through Atlanta or New Yor^, or he 
or she could go via Detroit on the Northwest-KLM alliance or through Chicago on 
the United-Lufthansa alliance. This type of competition forces us to keep our prices 
competitive and schedule our Hights for the optimum convenience of our passengers. 

THE DELTA-UNITED CODE SHARE ALLWNCE WILL GIVE CONSUMERS MORE PRICE AND 
SERVICE OPTIONS 

Two weeks ago. Delta and United announced their intention to form a code share 
aUiance. Previously, Northwest and Continental and American and US Airways an- 
nounced that they would also form domestic alliances. Each of the proposed alli- 
ances contain different features and qualities. The government must, therefore, look 
at each one on an independent basis. For example, Northwest-Continental involves 
questions of ownership and control that raise distinctly unique issues than those re- 
lating to Delta-United. 

Delta's alliance with United is a cooperative venture that will provide tremendous 
public benefits and advance the customer driven trend toward global transportation 

' Delta holds a 27% equity stake m Atlantic Southeast Airlines, a 21% equity stake in Comair 
and • 15% equity stake in SkyWest. 
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networks. It will strengthen Delta's strategy of disciplined internal growth, build 
shareholder value and create more opportunities for Delta employees. All of these 
benefits will be achieved consistent witn the government's desire to promote the for- 
mation of pro-competitive alliances. 

Let me tell you now this will work. 
• Delta will place its code on United's domestic route network. Every United 

flight in the U.S. will also carry the Delta code. Delta will be able to market 
and sell seats on every one of these flights. United will be able to do the same 
thing on the Delta system. 

• This venture will enable both compsmies to strengthen and grow their respec- 
tive operations. We do not plan to reduce services. This alliance is about 
growth   . . . not contraction. 

• Domestic competition will be increased as new competitive service options will 
be added at each of 13 U.S. Delta and United hubs/gateways and new nonstop 
price competition is introduced on 4,602 daily flights in 543 U.S. city pairs. 

• Frequent flyers will be able to accrue and redeem miles on both carrier's pro- 
grams. 

• Every Delta hub will become a United hub and every United hub will become 
a Delta hub. 

• In the future, we hope to expand our combined services to cover our respec- 
tive international networks. 

• Each carrier will remain independent and continue to compete with one an- 
other. 

• Most importantly, there will be no coordination on pricing. United will be able 
to sell seats on Delta at whatever price they deem appropriate and Delta will 
do the same on United. This ensures that the two carriers will remain com- 
petitive. 

Contrary to the characterization of some observers, this alliemce will NOT lead 
to greater industry concentration or airline cartels. And, this is not, as some have 
suggested, a "virtual merger." Delta and United will remain separate, independent 
companies. We have no plans to merge, nor will we be seeking antitrust immunity. 

Code sharing and reciprocal frequent flyer programs will enable us to offer our 
customers increased on-lme services to hundreds of new cities with more price and 
frequency options. This alliance constructively addresses one of the major concerns 
this body faces today—competition and service in small and medium-sized commu- 
nities. For example, consumers in 56 small and medium-sized communities will now 
have an additional carrier choice as a result of a Delta-United code share alliance. 
In the case of 14 of these cities, consumers will benefit from their first competitive 
service. We believe over time, additional flights and cities will be added as we seek 
to compete with other airlines and alliances that are being formed. 

Our arr2mgement is structured in a way to ensure that each carrier is only re- 
warded if they compete successfully to attract new and additional customers. Since 
we are not sharing revenues or coordinating prices, each carrier must be vigilant 
to remain competitive IN EVERY CITY WE SERVE. 

The Delta-lJnited alliance also creates opportunities for job growth and enhanced 
security for our employees. I want to strongly emphasize that no work force reduc- 
tions will result from the alliance. In fact, we think job expansion will occur. 

GOVERNMENT POLICIES SHOULD CONTINUE TO FOSTER THE DEVELOPMENT OF 
ALLL^NCES 

I stated at the outset of this discussion that we welcome your assistance in 
crafting policies to address how alliances will operate in the future. Alli£mces are 
here to stay. They are the basis upon which we are building our future. We need 
to work with Congress and the Administration to ensure that carriers can react to 
this evolution. 

The Department of Transportation, the Department of Justice and the GAO have 
all judged allieinces to be in the pubhc interest. DOT and the State Department 
have developed trade policies that foster the development of alliances, llianks to 
their foresignt and determination, the U.S. now has "open skies" agreements with 
30 countries. Alliances were the catalyst for many of these market-opening agree- 
ments. The Administration has also granted limited antitrust immunity to allow a 
number of alliances to produce the network efllciencies created by cooperation. 

By almost any measure, this policy has been hugely successful for consumers, 
commimities and airlines. It has created a competitive environment where the mar- 
ketplace, rather than artificial government barriers, determines how much service 
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will be provided and what prices will be charged. AlUance formation has not damp- 
ened competition in the international arena. It has heightened it. Consumers now 
enjoy more flights from more carriers to more cities than ever before. But we still 
have a lon^ way to go to ensure that the regulatory environment facilitates pro-com- 
petitive alliance development. 

We are very concerned about recent developments in Europe. The European Com- 
mission is on the brink of issuing regulations that will severely affect how alliances 
operate. We believe these actions are being taken without adequate analysis on how 
alliances have been functioning in the market. Despite a lack of findings to prove 
that alliances have harmed competition in the European Union, the Commission is 
prepared to go forward. This presents a serious question for companies seeking to 
form global alliances: what are the rules we are suppose to operate under and how 
often can they change? 

If carriers are to create global networks with their partners, we need a sense of 
what the rules are and how they should operate. Alliances are transnational by defi- 
nition, so we understand the need to subject ourselves to the rules and regulations 
of various jurisdictions. However, those rules must be coordinated between the home 
countries of the airlines involved. We cannot operate under a different set of com- 
petition rules in every part of the world. As alliances continue to respond to the 
competitive marketplace, airlines need certainty as to how they can cooperate. To 
this end, we urge U.S. and European competition authorities to immediately begin 
a high level dialog aimed at harmonizing competition guidelines and regulations for 
alliances. 

Mr. Chairman, we cannot turn the clock back. Domestic code sharing has been 
a well recognized element of our competitive U.S. landscape for nearly 20 years. Al- 
liances have also been operating on tne international scene for over a decade. They 
are producing enormous consumer and shareholder benefits. They are generating 
aircraft and other capital purchases. They are creating jobs. They are now a fixture 
in the marketplace. We must carefully examine each alliance to determine whether 
it meets established public interest principles that have been applied during the 
past 10 to 15 years. When it is clear that consumers have or will be harmed by an 
alliance, government has a duty to act. Otherwise, these ventures should be per- 
mitted to give consumers the choices they want. 

Delta appreciates the opportunity to present our views to the Committee. We look 
forward to working with you. 

Mr. HYDE. Thank you, Mr. Yohe. 
Mr. Seiden. 

STATEMENT OF ELLIOTT M. SEIDEN, VICE PRESIDENT FOR 
LAW AND GOVERNMENT AFFAIRS, NORTHWEST AIRLINES, 
INC., WASHINGTON, DC 

Mr. SEIDEN. Thank you, Chairman Hyde, Ranking Member Con- 
yers, and other members of the committee. Thank you for inviting 
me to testify today on behalf of Northwest Airlines on airline alli- 
ances. 

Our pioneering alliance with KOM has become the model by 
which other alliances are judged. Our proposed alliance with Con- 
tinental also will deliver enormous efficiencies and consumer bene- 
fits without reducing competition. 

An alliance produces services that neither airline could provide 
individually. Alliances afford millions of travelers new online serv- 
ice which they strongly prefer. In end-to-end alliances like North- 
west/Continental, the alliance partners each serve markets that do 
not extensively overlap. The partners link these distinct service 
areas, each gaining access to regions of the country not previously 
served. 

There is a significant difference, however, between pro-competi- 
tive end-to-end alliances and horizontal alliances, whicn can be de- 
cidedly anti-competitive. A horizontal alliance is one in which a 
large nvunber of markets overlap. This increases market concentra- 
tion, without necessarily producing offsetting consumer benefits. 
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The Justice Department has warned, and you heard those warn- 
ings again from Mr. Klein today, of the dangers of horizontal alli- 
ances. And the Justice Department has singled out American's pro- 
posed alliance with TACA as an example of a dangerous horizontal 
alliance. 

Under Northwest's proposed alliance with Continental, we plan 
to provide reciprocal Frequent Flier pEulicipation, reciprocal execu- 
tive lounge access, coordination of connecting flight schedules to 
improve and enhance connectivity between the two networks, air- 
port facility coordination, and code sharing, both domestically and 
internationally. The carriers will provide seamless service including 
one-stop check-in for seat assignment, and boarding passes, and 
baggage transfer. 

Airline competitiveness will be enhanced by a Northwest/Con- 
tinental alliance. Today, Northwest and Continental's domestic net- 
works are half the size of Delta, American, and United. A North- 
west/Continental alliance will result in a combined domestic mar- 
ket share of 16.3 percent smaller than Delta, United, or American 
is today. But big enough to create a fourth national network and 
to give the big three a run for their money. 

Recently, American and U.S. Airways, and Delta and United 
have announced their own alliances. They may claim they need 
these alliances to compete with Northwest/Continental, but we 
think such claims ring hollow. Delta is the largest domestic carrier 
with 17.4 percent of the market. United and American each hjis 
16.5; Northwest and Continental, to repeat, will only have 16.3. 
Delta, United, and American do not need to be twice the size of 
Northwest/Continentad to compete with us. 

These alligmces would create entities much larger than anything 
our country has seen. United/Delta would have 34 percent of the 
domestic market; American and USAir would have 25 percent. This 
will create a league of their own. And Northwest/Continental will 
not be in that league. 

The Northwest/Continental alliance will not reduce competition 
because there is virtually no overlap between the two networks. 
Combined Northwest and Continental would provide service do- 
mestically to 18,500 city pair markets, but the two will overlap in 
only seven hub-to-hub non-stop routes. These seven routes com- 
prise .03 percent of the total combined system. 

Northwest/Continental also will produce a wealth of efficiencies 
and consumer benefits. By connecting their networks. Northwest 
and Continental will create 2,000 new online city pair routes. Du- 
luth to Lubbock, Texas, is a good example. There is today no online 
service in that market. A passenger must make an interline con- 
nection between Northwest and either American or Delta. After the 
alliance, however. Northwest and Continental will be able to re- 
time their flights to serve Duluth, Lubbock, and thousands of oth- 
ers like it online. 

By linking our networks. Northwest and Continental also will 
provide 17,500 new online flight opportunities on 10,500 existing 
routes conveniencing some 78.9 million passengers. On average, 
these 10,500 routes will enjoy a 31 percent increase in flight fre- 
quency. 
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Mr. Chairman, I know that you and the committee are concerned 
that these airHne alHances should be scrutinized closely by the ap- 
propriate antitrust authorities to ensure that they not impose anti- 
competitive harm on consumers. We agree. Last February, we sub- 
mitted the Northwest/Continental transaction to the Justice De- 
partment imder the Hart-Scott-Rodino Premerger Notification Act. 
We have made a full and complete response to all Justice Depart- 
ment requests for documents and information. And although 
Northwest and Continental have structured their transaction to 
maintain absolute independence on all competitively sensitive busi- 
ness decisions such as pricing, capacity, and strategic marketing 
plans, we nevertheless have invited the Justice Department to as- 
sume, for the purposes of its competitive analysis, that we will be 
fully merged. Based on the abundant efficiencies that we produce 
and the virtual absence of competitive overlap, we are confident we 
can pass this hurdle. 

We are less sure other alliances can pass such a hurdle. But they 
should be forced to try. Delta/United and AmericanAJ.S. Airways, 
no less than Northwest/Continental should be subjected to a 
searching scrutiny by the Justice Department to ensure that they 
do not sacrifice the interest of consumers in a competitive airline 
industry. If Hart-Scott-Rodino does not by its terms apply to these 
other transactions, then Justice should use its CID enforcement 
powers to demand the same types of materieds that we have sup- 
plied. It would be perverse, incfeed, for the Justice Department to 
devote extensive enforcement resources to investigate the competi- 
tive implications of Northwest/Continental, but not transactions 
that are twice our size. 

Mr. Chairman, thank you for giving Northwest the opportunity 
to discuss these important issues with the committee. I would be 
happy to answer any questions you may have. "B he prepared statement of Mr. Seiden follows:] 

PREPARED STATEMENT OF ELLIOTT M. SEIDEN, VICE PRESIDENT FOR LAW AND 
GOVERNMENT AFFAIRS, NORTHWEST AIRLINES, INC., WASHINGTON, DC 

Chairman Hyde, Ranking Member Conyers and other Members of this distin- 
guished Committee, on behalf of Northwest Airlines' 50,000 employees worldwide, 
thank you for inviting me to testify today. 

Northwest appreciates the opportunity to discuss the state of competition in the 
airline industry. I would like to address three main issues today: (1) the overall fi- 
nancial and competitive situation in the industry today; (2) the competitive implica- 
tions of the recently announced alliances; and (3) the DOT guidelines on predatory 
behavior. 
/. There Is Robust Competition Today in the Airline Industry. 

"[Elvery review of objective evidence—by the Department |of Transportation), the 
Brookings Institution, the Transportation Research Board of the National Research 
Council, the GAO and a host of independent studies—has concluded that overall the 
network-dominated domestic system provides superior, competitive service."' I 
quote from the Secretary of Transportation. 

Consumers have benefited tremendously from free and open competition among 
airlines. Today many more people are flying and they are flying more often. Con- 
sumers board a plane bound for some destination approaching a half-billion times 
each year, more than twice the number in 1978 (when deregulation began). Appen- 
dix A at 2. New and expanded service continuously is being offered, and passengers 
have available to them a wide range of low price options. Indeed, about 95% of all 
tickets sold in 1997 were discountedf tickets. Appendix A at 9. 

•May. X996. 
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People previously not in a position to aflbrd air transportation are now enjoying 
the benefits of air travel to the far reaches of this country. All of this has been 
achieved by freeing the airlines from economic regulation. 

Contrary to what airline critics might have the public believe, average yields (that 
is, revenue per passenger mile) have continued to fall between 1990 and 1998 from 
over 15'/2 cents per passenger mile to under 13 cents per passenger mile. Appendix 
A at 8. Nor have fare trends differed as between hub and non-hiib markets. Appen- 
dix A at 11-14. This is true both for unrestricted fares and peak and off-peak deal 
fares, and over the range of flight distances. Appendix A at 15-16. 

Moreover, claims that unrestricted fares have dramatically increased in recent 
years are untrue and misleading. Unrestricted fares in fact have grown only mod- 
erately over the past seven years, averaging 3.1% growth per year between 1990 
and 1997. Appendix A at 9. Only 5.4% of the public purchases these tickets, typi- 
cally businessmen and women who purchase their tickets at the last minute and 
require maximum flexibility in their travel plans. Id. On the other hand, it is usu- 
ally overlooked that the higher prices charged to business people ensure that the 
seats they need at the last minute are available for purchase. If the seats they need 
were priced at discount levels, they would have been purchased earlier by leisure 
travelers willing to pay a lower fare, but unwilling to pay the higher "business" fare. 
The higher prices charged for last minute seats also are necessary to compensate 
the airline for the risk it takes by holding the seat for sale at the last minute. An 
airline that does this may fail to sell the seat at any price. 

THE AVAILABLE EVIDENCE DOES NOT SUPPORT THE ALLEGATION THAT NETWORK 
AIRLINES EXTRACT A "HUB PREMIUM 

Notwithstanding this remarkably pro-consumer record of achievement by the de- 
regulated airline industry, airline critics stubbornly adhere to a dark view that 
would have the U.S. public believe that fares are skyrocketing out of control. In par- 
ticular, it is often alleged that the major carriers have constructed fortress hubs 
which enable them to charge premiums of upwards of 40 percent in hub markets.^ 
The Department of Transportation believes that such fare premiums exist, and fur- 
ther, that such premiums are evidence of market power of major carriers at their 
hubs, market power that supposedly permits the predatory conduct which it seeks 
to eliminate through its proposed policy statement on predatory pricing. 

The Department does not identify the source of its claim that hub fares are sig- 
nificantly higher than fares in non-hub markets, nor does it explain why any such 
fare difference must be a reflection of market power. The studies of hub fares of 
which Northwest is aware, however, do not demonstrate that hub-market fares re- 
flect market power. 

Studies on this subject often simply compare fares for flights from certain hub air- 
ports to fares for flights from other airports. They thus ignore several factors other 
than alleged market power that demonstrably sJTect fare levels and may explain 
why fares by major carriers for flights to or from hub airports appear to be higher 
than fares from other airports. 

Morrison and Winston, in their Brookings Institution published study, found sev- 
eral factors that need to be reflected in any comparison of hub and non-hub market 
fares. These factors include (1) length of flight (costs on longer flights are less on 
a per-mile basis than costs on shorter flights); (2) the number of stops or plane 
changes on the routes being compared (one-stop flights and routings requiring a 
change of planes are less desirable, and therefore must be priced less than non-stop 
flights); (3) passenger mix (flights with a higher percentage of passengers flying on 
unrestricted coach fares will yield more revenue per mile than flights with a higher 
percentage of passengers flying on discount fares); (4) identity of tne carrier at issue 
(a carrier may charge higher fares at all airports it serves, not just hub airports, 
thus negating an inference that higher fares are a result of market power at a hub); 
and (5) the number of passengers flying free as a result of frequent flyer programs 
(most frequent flyer miles are earned and redeemed on flights originating or termi- 
nating in hub markets and hub fare levels may be set to cover those costs). 

Their analysis demonstrated that any hub premium was approximately 5 percent 
in 1993 (the most recent year for which data were available), far less than the 40 
percent figure thrown out without support in the Proposed Policy Statement.^ The 
T)robIem" the Department envisions, therefore, virtually disappears when it is 
viewed in a more {uial3rtical manner. 

2 63 Fed  Reg. at 17,920 
3 Morrison & Winston, The Evolution Of The Airline Industry at 46-49. 
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Indeed, Northwest knows from its own experience that these factors exist in the 
real world, not just in academic papers. 

Average Flight Length. The average trip distance for domestic passengers originat- 
ing in Northwest's major hubs (Detroit and Minneapolis) is 901 and 944 statute 
miles, respectively. The average for domestic passengers originating and terminat- 
ing in all non-hub cities is 1,005 miles, approximately 10 percent more than the De- 
troit figure and 6 percent more than the Minneapolis figure.'' Because many costs 
(such as take-off and landing expenses) do not vary with the length of flight, shorter 
flights are more costly on a per-mile basis than longer flights. 

Number of Stops or Connections. Approximately 90 percent of all domestic pas- 
sengers originating in hub airports arrive at their destination on either a non-stop 
or direct (single coupon) flight. For Northwest's major hubs, the figures are 91.6 per- 
cent (Detroit) and 89.6 percent (Minneapolis). For non-hub passengers, however, the 
number is 82.8 percent.^ In other words, almost twice as many passengers originat- 
ing in non-hub airports (approximately 17 percent) must change planes for a domes- 
tic destination than hub passengers (about 10 percent). Any pncing difference be- 
tween these different services reflects the reality that non-stop service is the most 
convenient form of service and that changing planes is less convenient. It is neither 
surprising nor unreasonable to find that the marketplace reflects this reality.^ 

Passenger Mix. Many airlines. Northwest included, have located hubs in major 
business centers. It is not surprising, therefore, that a larger percentage of tickets 
purchased for travel originating at nub airports are at unrestricted fares. At Min- 
neapolis, for example, 30 percent of Northwest's originating passengers are flying 
on unrestricted fares, while at Detroit, the number is 27 percent. In comparison, 
only 17 percent of the traffic originating at Los Angeles International is flying on 
unrestricted fares. The comparable number for Orlando is 11 percent. The higher 
unrestricted fares skew average fares upward at hub markets, and this factor must 
be taken into account in any comparison of hub and non-hub market fares. 

Identity of Carrier. Any comparison of hub and non-hub market fares also must 
take into consideration the identity of the carrier at issue. Deregulation means that 
carriers are permitted to set their own fares, at levels reflecting their own costs and 
marketing strategies. Thus, one must compare hub and non-hub fares for the same 
carrier to determine whether hub fares are higher than non-hub fares. (Although, 
because of the presence of the other factors discussed in this section, such a com- 
parison does not constitute a complete analysis of this issue.) Northwest's fares for 
hub and non-hub market routes are virtually identical, whether one looks at re- 
stricted fares or unrestricted fares.'' 

Frequent Flyer Programs. From Northwest's experience, a very significant number 
of passengers on hub flights are flying free. Approximately 8.4 percent of North- 
west's passengers originating in Minneapolis and 5 percent of its passengers origi- 
nating in Detroit are flying free on frequent flyer programs.^ Because these num- 
bers are likely higher than the number of passengers originating in non-hub cities 
that fly free, this factor must be taken into consideration in comparing hub and non- 
hub fares.'* 

Thus, there is no hub market premium. Moreover, even if a premium existed, it 
would not mean that the hub carrier has market power that permits it to engage 
in predatory activities. The higher fares may be simply reflecting the additional 
value to passengers of the hub service. An airline operating a hub generally offers 
a passenger more frequent flights to major cities ana serves more domestic and for- 
eign locations than its competitors. "lOontroUing for population, hub airports offer 
non-stop flights to nearly twice the number of cities as airports that are not hubs 
and they have more than 35 percent more daily departures per city served."'" Al- 
most all international flights operated by U.S. carriers originate or terminate in 
their domestic hubs. Moreover, major carriers often fly newer aircraft than other 
carriers, particularly in their hub markets. All of these factors are valuable to pas- 
sengers and legitimately justify higher fares (whether higher fares are charged or 

* Appendix A at 42. 
^Appendix A at 43. 
'Indeed, the Department has previously recognized that "the superior service offered pas- 

sengers traveling to and from network hubs is a counter-balance to the higher fares." The Low 
Cost Airline Service Revolution at 26 

'Appendix A at 15-16. 40. 
« Appendix A at 23-24, 32. 
'Morrison & Winston, The Evolution Of The Airline Industry at 47. 
'""New Entrants, Dominated Hubs, and Predatory Behavior.' Statement of Professor Steven 

A. Morrison, Hearing before the Subcommittee on Aviation. Committee on Commerce, Science 
and Transportation, United States Senate, April 23, 1998, at 4. 
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not). None of them demonstrates either the existence or the exercise of market 
power. 

ALL AVAILABLE MARKET STRUCTURE AND FINANCIAL DATA DEMONSTRATE THAT THE 
AIRLINE INDUSTRY CONTINUES TO BE VERY COMPETITIVE 

All indicia of industry structure and performance confirm the existing vibrancy of 
competition in the airline industry and the ill-wisdom of any effort to reregulate it. 
The 

number of competitors serving markets of almost all sizes has increased over the 
years of deregulation. Appendix A at 3-5. Since 1989, the share of domestic pas- 
senger miles flown by new entrants has continued to increase and in 1996 and 1997 
reached nearly 18%, its all-time high." The experience of Northwest Airlines is no 
different. An ever increasing amount of revenue on an ever increasing number of 
routes are subject to competition from low fare carriers. ^^ In 1997, $1,074 billion 
of Northwest's total revenues of $5.88 billion were exposed to such competition, an 
increase to over 18% in 1997 from under 3% in 1992. In addition, inter-hub competi- 
tion has intensified which, in turn, has intensified the need to create the passenger 
flows that generate the hub network efficiencies required to remain competitive. The 
industry's financial performance stands as a stark reminder that competition is 
alive and well. Through 1997, the industry continued to suifer a ciunulative net loss 
approaching $3 billion over a period that began in 1990. Appendix A at 66. Negative 
net profit margins have prevailed in five of the last eight years. Appendix A at 67. 
A record net profit in 1997, one of only three profitable years in the last eight, 
equaled less than 5%. Id. Even at that, it is worth noting that the airline industry 
ranked among the lowest of all industries in profitability. Appendix A at 69-71. 
These dreadful fmancial results are not the type one would expect from an industry 
populated by rapacious monopolists. If we are monopolists, we give new meaning 
to the term. 
//. Alliances That Do Not Restrain Competition Deliver Enormous Consumer Benefits 

and Should Be Welcomed by the Traveling Public. 
Airline alliances significantly benefit the traveling public. Our pioneering end-to- 

end alliance with KLM has become the model which all other alliances seek to emu- 
late. In addition, our proposed end-to-end alliance with Continental Airlines also 
will deliver enormous efficiencies and consumer benefits without reducing competi- 
tion. 

An alliance can produce two or more services more cheaply than if those same 
services were produced separately. It allows the carriers to integrate operations with 
those of its partner in a way that will enable both to reduce costs, increase reve- 
nues, and use combined assets more productively. 

Alliances afford millions of travelers new on-line service which they strongly pre- 
fer. The NW/KLM alliance has benefited consumers with new on-line service in 
more than 36,000 city-pair markets. 

WHILE END-TO-END ALLIANCES PRODUCE SIGNIFICANT PUBLIC BENEFITS, HORIZONTAL 
ALLUNCES CAN HARM CONSUMERS 

There is a tremendous difference, however, between procompetitive "end-to-end" 
alliances, and "horizontal" alliances, which can be decidedly anticompetitive. 

In "end-to-end" airline alliances, the participating carriers each serve routes, re- 
gions, and cities that do not extensively overlap. By forming an alliance, the partner 
airlines essentially link together these disparate service areas, gaining access to 
routes and city-pairs to which the partners of the alliance would not have access 
individually. 

In the international arena, our alliance with KLM is perhaps the purest example 
of a true, procompetitive, end-to-end alliance. Both the Departments of Justice and 
Transportation acknowledged this fact when they first approved the NW/KLM alli- 
ance some five years ago, with a grant of antitrust immunity. At the time the alU- 
ance was formed, there was virtually no overlap between the Northwest and KLM 
systems. In granting Northwest and KLM antitrust immunity, the DOT found that 
the two carriers were minor players in the transatlantic market, with respective 
market shares of 4.1% and 3.9% and would become, when combined, only the fifth 
largest U.S.-European carrier, behind Delta, BA, American and United. 

"Statement of Professor Morrison, at 1. 
"Appendix B shows for each of the years 1992 through 1997 local and connecting revenues 

of Northwest Airlines that are exposed to competition from airlines pursuing a low fare strategy. 
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The alliance has enabled Northwest and KLM to initiate new flights that pre- 
viously were not possible. In July 1992, before immunization, KLM operated 58 
weekly U.S.-Amsterdam flights and Northwest operated 7 weekly flights to Amster- 
dam (from Boston, a city that KLM did not serve), for a total of 65. Based on July 
1998 schedules, KLM will operate 72 weekly U.S.-Amsterdam flights and Northwest 
will operate 56, for a total of 128. 

This virtual doubling of flight frequencies reflects a doubling of traffic between the 
U.S. and Amsterdam carried on the two carriers. In 1992, Northwest and KLM com- 
bined carried 1.4 million passengers between the United States and the Nether- 
lands. In 1996, the NW/KLM alliance carried a total of 2.5 million U.S.-Netherlands 
passengers, and we estimate that the alliance carried 2.9 million in 1997, more than 
double the number carried before the alliance was formed. 

Most of this service would not have been operated without the alliance, including 
service in the hub-to-hub markets. The largest of these, Detroit, generates only 58 
passengers per day each way, not enough to support any service much less the three 
daily flights currently operated. 

The NW/KLM alliance succeeded by attracting passengers behind £ind beyond the 
hub—so called "bridge" traffic. Approximately 85% of the traffic moving on the hub- 
to-hub routes is behind/beyond traffic. 

In contrast with the procompetitive "end-to-end" alliance of Northwest and KLM 
is the "horizontal" alliance in which carriers overlap in many of the same markets. 
These alliances increase market concentration without producing offsetting con- 
sumer beneflts. The Department of Justice has warned of the dangers of such hori- 
zontal alliances. American airlines' proposed alliance with TACA is an example of 
such an anticompetitive horizontal alliance. 

EC REGULATION SHOULD APPLY, IF AT ALL, ONLY TO HORIZONTAL ALLL\NCES, NOT END- 
TO-END ALLIANCES 

American's alliance with British Airways also has certain horizontal aspects. The 
European Commission is trying to "fix" these horizontal problems by applying com- 
petitive rules—on airline capacity in hub-to-hub markets, frequent flyer programs, 
and corporate discounts, 2imong others. 

Whatever may be the merits of seeking to "fix" the AA/BA alliance, these competi- 
tive rules should not be appUed to us. Our hub-to-hub markets exist only to serve 
the bridge trsiffic moving between the respective networks of Northwest and KLM. 
These bridge passengers have multiple choices. If our capacity is restricted on the 
hub-to-hub markets, the pipeline for the bridge passengers will be constricted and 
these passengers will lose convenience and competitive choice. The need to provide 
ample capacity for our "bridge" passengers ensures that we would never restrict out- 
put on the hub-to-hub routes. 

In a recent letter to Mr. Van Miert of the EC, Assistant Secretary Hunnicutt con- 
firmed the critical role hub-to-hub routes place in fostering network competition: 

U.S. approval of these alUances is based on the conclusion that the appro- 
priate reference frame for evaluating their competitive impact is their overall 
effect on competition in the transatlantic market, not merely on traffic between 
any given city-pair. In our analysis of specific {dliamces we have found that 
while the alliance partners may reduce competition between themselves for 
time-sensitive point-to-point local traffic on the relatively few routes where they 
offer overlapping services, the alliances increase network competition. Further 
we have recently reviewed data in several alliance markets, and found that 
many business travelers use connecting services even where non-stop service is 
available. 

Each of the large transatlantic alliances now carries passengers on a connect- 
ing basis in thousands of city-pair markets, and connecting services of two or 
more alliances already compete in hundreds of connecting markers. As the alli- 
ances expand their reach through hub expansion, improved coordination, and 
better marketing, alliance competition will increase, benefiting even more con- 
sumers. It is important that this pro-consumer aspect of alliances not be blunt- 
ed by restrictions aimed at protecting a relatively small number of passengers 
in hub-to-hub miarkers.^^ 

" Letter from Charles A. Hunnicutt to Karel Van Miert, dated April 17, 1998. 
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END-TO-END DOMESTIC ALLIANCES SUCH AS NW/CO ALSO PRODUCE SIGNIFICANT 
CONSUMER BENEFITS WITH NO RISK TO COMPETITION 

These same principles apply to domestic transportation and domestic alliances. 
They certainly apply with force and clarity to the alliance announced last January 
between Northwest 2ind Continental. Under our proposed alliance with Continental, 
we plan to engage in a variety of joint marketing and operational activities to pro- 
vide increased utility to our customers and to enhance the competitiveness of both 
firms. Thus, we plan to provide reciprocal frequent flyer participation; reciprocal ex- 
ecutive lounge access; coordination of connecting flight schedules to improve and en- 
hance connectivity between the two networks; airport facility coordination for the 
same purpose; and code sharing, both domestically and internationally. The carriers 
will coordinate to provide for common physical product and service standards, and 
seamless service mcluding one-stop check-in for seat assignment and boarding 
passes, baggage transfer and operations systems compatibility. 

A NORTHWEST-CONTINENTAL ALLL^NCE DOES NOT REDUCE COMPETITION 

The NW/CO alliance will not reduce competition as there is virtually no overlap 
between the two carriers' networks. On the other hand, the alliance dramatically 
enhances consumer convenience and economic efficiency. We will be able to provide 
a better, more convenient product, and to more effectively compete with the three 
largest airlines—Delta, United and American. 

Tlie NW/CO alliance will substantially enhance the competitiveness of the domes- 
tic airline industry. Today, Northwest's and Continental's domestic networks are ap- 
proximately half the size of each of the big three: Delta, American and United. An 
alliance between Continental and Northwest will result in a combined market share 
of 16.3%>, which would still leave NW/CO fractionally smaller than each of Delta, 
United and American. 

Combined, Northwest and Continental provide service domestically in approxi- 
mately 18,500 city pair markets. The two carriers overlap in only 7 nonstop routes— 
the hub-to-hub routes. These 7 routes constitute .03% of the combined NW/CO sys- 
tem—three hundredths of a percent. There are 168 additional one stop and two stop 
routes where there is more than trivial overlap between Northwest and Continental, 
but these constitute less than one percent of the total markets served by the two. 
In most of these 168 markets, there is another airline in the market that either is 
at least the size of Northwest or Continental, or that has at least 10% of the mar- 
ket. These data prove that there is virtually no competitive overlap between the net- 
works of Northwest and Continental, and, as a result, there can occur no elimi- 
nation of competition between the two systems after the alliance is formed. 

Moreover, the hub-to-hub routes do not present any competitive problem. These 
routes get far more capacity than the local market would justify to keep the pipeline 
open for connecting traffic. Between Detroit and Minneapolis/St. Paul, for example. 
Northwest offers 15 daily roimd trips with a total of 2,405 daily seats. "This rep- 
resents a 50% increase in nonstop flights from 1992 through 1996. But the local 
market size between Detroit and Minneapolis/St. Paul is only 296 passengers per 
day each way ("PDEWs"), enough to fill only 12% of the seats provided. The rest 
are filled with coimecting passengers. (Appendix C) Between Detroit and Memphis, 
we provide 8 daily round trips, a 45% increase in capacity between 1992 and 1996. 
The local market provides enough passengers, however, to fill only 9% of the seats. 
Between Memphis and Mirmeapolis/St. Paul, the story is the same. The local mar- 
ket provides enough passengers to fill only 8% of the seats. (Id.) There is no reason 
to be concerned, therefore, that hub-to-hub flying constrains output, leading to high- 
er prices. The opposite is true. Hub-to-hub flying leads to a substantial increase in 
output, well beyond what would be justified by local demand alone, and providing 
local passengers with far more service then they could ever expect to enjoy were it 
not for the hub-to-hub nature of the route. The same increase in output will occur 
on the hub-to-hub routes coimecting Northwest's with Continental's networks. 

Based on the foregoing, it is clear that the NW/CO alliance will not reduce com- 
petition in any relevant market. In fact, the alliance will produce rich and abundant 
efficiencies and consiuner benefits. 

A NORTHWEST-CONTINENTAL ALLIANCE PRODUCES LARGE AND SIGNIFICANT CONSUMER 
BENEFITS 

In North America, by connecting the networks of the two carriers. Northwest and 
Continental will create some 2,000 new routes on which will travel some 3.4 million 
passengers. An example might bring this home more clearly. Let's consider a typical 
two-stop market, say Dulutn, Miimesota to Lubbock, Texas. Today, there is no on- 



91 

line service in this market. A passenger must make an interline connection between 
Northwest and either American or Delta. There is no interline connection available 
between Continental and Northwest, because the flights are mistimed and do not 
connect. After the alliance is created, however. Northwest and Continental will be 
able to retime their networks to serve the Duluth-Lubbock market, by flowing pas- 
sengers over the Houston-Minneapolis hub-to-hub route, thereby creating an en- 
tirely new on-line opportunity for passengers between Duluth and Lubbock, and on 
thousands of routes like it. As a result of this new demand for the services provided 
by the combined networks of Northwest and Continental, we anticipate that service 
between Houston and Minneapolis/St. Paul in the above example, and on all hub- 
to-hub routes will increase. In addition to these new service opportunities, consum- 
ers will experience all of the benefits which flow from on-line service, such as coordi- 
nated check-in and baggage handling, conunon ticketing and reservations, and com- 
mon frequent flyer programs. 

In addition, by linking their networks. Northwest and Continental will provide 
substantially increased frequency on existing NW/CO routes: 17,500 new on-line 
flight opportunities on 10,500 routes conveniencing some 78.9 million passengers. 
On average, these 10,500 routes will enjoy a 31% increase in flight frequency. Fi- 
nally, Northwest and Continental combined will provide additional routings for mil- 
lions of passengers. We will in total offer some 9,300 additional routings on some 
5,800 routes, conveniencing some 78.5 million total passengers. Over 250,000 pas- 
sengers on these routings will enjoy shorter block times. 

NORTHWEST-CONTINENTAL PRODUCES SIGNIFICANT BENEFITS IN INTERNATIONAL 
MARKETS 

The foregoing competition analysis of NW/CO covers the domestic market only. 
When one examines the international markets affected by the alliance, one becomes 
even more enthusiastic. Northwest does not serve Central or South America at all. 
Continental has a significant presence in that part of the world. The alliance, there- 
fore, will provide on-line access to Latin America for thousands of Northwest's cus- 
tomers, and more competition for American, the dominant force in Latin America. 
Similarly, Continental has virtually no service between the U.S. mainland and Asia; 
Northwest is a major player in that market. The alliance will provide new on-line 
access to Asia for Continental's customers, and enhanced domestic strength for 
Northwest in its challenge to remain competitive with the newly announced alli- 
ances between American and JAL, and United and ANA. 

Thus, it is clear that an alliance between Northwest and Continental will produce 
large and impressive consumer benefits and utility, with virtually no elimination of 
competition in any relevant market. 

RECENTLY ANNOUNCED ALLUNCES BETWEEN DELTAAWITED AND AMERICANAJSAIRWAYS 

SHOlrt-D BE CAREFULLY SCRUTINIZED BY THE JUSTICE DEPARTMENT 

Last month, American and USAirways announced their own domestic alliance, as 
did United and Delta. These airlines have claimed that they need their own alli- 
ances to compete with Northwest/Continental, but these claims ring hollow. Today, 
Delta is the largest domestic carrier with 17.4%. of the market. United and Amer- 
ican are tied for second place, each with 16.5%.'* By comparison. Northwest and 
Continental will have only 16.3% of the domestic industry, smaller than each of the 
big three today. Whatever may be the motives of Delta, United and American for 
Emnouncing their alliances, surely it cannot be to remain competitive with North- 
west and Continental. They do not need to become twice our size to be able to com- 
pete with us. 

These proposals would create entities much larger than anything our country has 
ever seen. United and Delta combined would have 34% of the domestic RPMs, and 
American and USAirways would have 25%. Each of these transactions must be 
judged on its own merit, just as the Northwest/Continental transaction must be 
judged on its unique merit. We are confident that allowing Northwest and Continen- 
tal to combine forces in an alliance that gets us to the size of the big three as pres- 
ently constituted is pro<ompetitive. Today, Delta, United and American donmiate 
flow market traffic because of the size of their networks. An alliance between North- 
west and Continental will enable us to compete effectively in these flow markets. 
(Appendix E.) 

'*See Appendix D. 
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THE JUSTICE DEPARTMENT HAS THE NORTHWEST/CONTINENTAL TRANSACTION UNDER 
COMPREHENSIVE REVIEW 

Mr. Chairman, I know that you and the Committee are very concerned that these 
airline alliances all be scrutinized closely by the appropriate antitrust authorities 
to insure their conformity with the antitrust laws; to ensure that they not harm con- 
sumers by increasing concentration in relevant markets. We agree. Last February, 
we submitted the Northwest/Continental transaction to the Justice Department 
under the Hart-Scott-Rodino Premerger Notification Act. We have complied fully 
with all Justice Department rules and requests, and specifically, we have made a 
full and complete response to the Department's "Second Request' for documents and 
responses to extensive interrogatories. Justice now has in its possession thousands 
of documents and analyses describing in great detail all of the competitive and effi- 
ciency implications of our proposed alliance. And although Northwest and Continen- 
tal have structured their transaction to maintain absolute independence on all com- 

Eetitively sensitive business decisions, such as pricing, capacity allocation and mar- 
et selection, we have nevertheless invited the Justice Department to apply the 

toughest standard possible to the transaction, and to assume that for purposes of 
competitive analysis that we will have fully merged when we consuimnate the trans- 
action. 

Based on the rich evidence of efficiencies, and the virtual absence of competitive 
overlap, we are confident we can pass this high hurdle. We are less sure tnat the 
other alliances can pass such a hurdle, but we are sure of this: Delta/United and 

American/USAirways, no less than Northwest/Continental, should be subjected to 
the most searching scrutiny by the Justice Department to ensure that they do not 
sacrifice the interests of consumers in a competitive airline industry. And if the Big 
Three choose to structure their transactions in a way that avoids the reach of the 
Hart-Scott-Rodino Premerger Notification Act, then the Justice Department should 
use its ample enforcement powers and issue CIDs to demsmd the same kinds of ma- 
terials that we have supplied to the Department under Hart-Scott-Rodino. It would 
be perverse, indeed, for tne Justice Department to devote extensive enforcement re- 
sources to investigate the competitive implications of Northwest/Continental and 
then turn around and give a free pass to transactions that are twice our size. 
///. The DOTs Proposed Rules Against Predatory Pricing Are Dangerous and Should 

Not Be Implemented. 
On April 6th of this year, DOT issued a proposed statement of enforcement pol- 

icy,'^ which will reserve important segments of the airline market to a new class 
of federally favored airlines. DOT proposes to accomplish this through the regula- 
tion of the central pricing and capacity decisions of all major airlines on literally 
hundreds of the most important routes emanating from their hub markets. Under 
the new regulatory scheme, DOT would threaten enforcement action under Section 
411 of the Federal Aviation Act, 49 U.S.C. §41712, against any major airline that 
competes too hard against certain other airlines. To qualify for this federal protec- 
tion, an airline must: 

• Pursue a strategy of "low fares" 
• Be "independent." 
• Be less than ten years old. 

DOT'S PREDATORY PRICING GUIDELINES ARE A SOLUTION IN SEARCH OF A PROBLEM 

DOT has proposed this drastic departure from competition policy to remedy a 
"problem" it nas failed to demonstrate exists. DOT claims that consumers are being 
hurt by a deliberate industry-wide practice on the part of the established carriers 
to implement "drastic" price cuts and to "flood" the market with low fare capacity 
in oraer to drive new entrant carriers out of the market and to deter others from 
entering. The large carrier supposedly recoups its losses by raising fares to very 
high levels after the new entrant is gone. 

The objective evidence does not demonstrate that there is an industry-wide prob- 
lem. The practice of reducing price and adding capacity in response to low fare com- 
petition that is assumed to b« permanent is often the profit metximizing response 
for a network airline. 

On occasion. Northwest has responded to low fare entry with price cuts and ca- 
pacity increases. On other occasions, we have responded very differently. Between 
1993 and 1998, there were 32 occasions on which low fare carriers entered a North- 
west route. Sixteen ultimately exited, and sixteen remain today. We matched the 

"Docket No. OST-9*-3731. 



new entrant's fare on all 32 occasions. Of the sixteen that exited, we added capacity 
in ten. Of the sixteen that remain, we added capacity in ten. In eveiy instemce, our 
conunercial response was dictated exclusively oy what would maximize revenues 
and profits for Northwest Airlines on a network basis. On no occasion did we as- 
sume as part of our profit maximizing analysis the exiting of the new entrant. And 
as you can see from the record, the outcome of our competitive responses to new 
entrants has been totally unpredictable. Half the time, they exit; half the time, they 
keep right on competing. And there is no difference in the outcome arising from 
whether we added capacity or not. 

The DOT seems to believe the industry treats Southwest differently. Professor 
Morrison, however, detects no such difference: 

Airlines may believe that they can successfully repel the entry of most post- 
deregulation new entrants. However, it does not seem reasonable that they 
would believe this applies to all new entrants, especially the premier "new en- 
trant," Southwest iUrlines. The anecdotal evidence presentea below suggests 
that the strategy of matching a new entrant's price is followed in both cases. 
Sometimes the result is the new entrant leaves the route, sometimes the car- 
riers continue to compete for several years, and in other cases the incumbent 
firm abandons the route to the new entrant.'^ 

Nor is it true that Northwest treats Southwest differently. When Southwest Air- 
lines entered the Detroit-Nashville market in 1997, for example, we matched their 
price and added one flight because it was the profit maximizing thing to do for our 
network. In excess of 90% of our seats are offered at the Southwest levels. 68% are 
sold at Southwest's lowest levels. This is further evidence that such a strategy is 
not, by itself, evidence of predatory intent. No airline manager in his or her right 
mind expects to drive Southwest out of a market. 

DOT'S PROPOSED RULE IS A DRASTIC, DANGEROUS AND MISGUIDED DEPARTURE FROM 
EXISTING us COMPETITION LAW AND POLICY 

DOT'S proposed action should not be viewed as a mere tinkering or fine timing 
of the competitive marketplace. Rather, it is a fundamental departure from the core 
rules of competition. Its impact will be dramatic. The major airlines will be hobbled 
in their abihty to compete on the merits for those passengers upon whom they are 
highly dependent to maintain the volume, efficiency, and sustainable revenues nec- 
essary to maintain fully effective hub and spoke systems. Reservation of passengers 
to the new protected class of airlines inevitaoly will lead to a reduction by the major 
airlines in the quantity of service they can provide, a diminished ability viably to 
offer service on the least dense routes, and to higher prices throughout their hub 
systems. 

DOT will take into account neither the comparative efliciency of the major airline 
and its smaller rival, the comparative quality of their service, nor the cost-based jus- 
tification of the major airline's competitive initiatives in performing its analysis. In- 
stead, DOT will disregard its regulatory mandate, along with well established prin- 
ciples of antitrust law and policy, and simply assume a predatory purpose and effect 
of^ actions by a major airline that are plainly motivated to benefit consumers and 
thereby preserve the major airline's competitive position in the market. To protect 
smaller airlines from competition and reserve to them a passenger base that will 
aid in their survival, DOT proposes to prohibit major airlines from: 

1) increasing capacity and reducing fares, if to do so would result in the major 
airline providing low fares to passengers that otherwise would have been 
willing to pay higher fares; or 

2) reducing fares and carrying a number of local passengers that exceeds either 
the seat capacity or the number of low fare passengers carried by the smaller 
airline, if to do so would result in the major airlme providing low fares to 
passengers that otherwise would have been willing to pay higher fares. 

Adverse DOT action may be avoided, but to do so a major airline must be able to 
demonstrate that there was no "reasonable alternative response" that could have re- 
sulted in lowering fares to fewer passengers that would have been willing pay high- 
er fares. 

The extent of the intrusiveness of this pervasive regulatory scheme, not to men- 
tion the costs and uncertainty it would impose on the industry, hardly can be over- 
stated. The array of pricing and capacity decisions normally left to firms in an open 

'* Statement of Professor Steven A Morriiwn before the Subcommittee on Antitrust, Business 
Rights, and Competition, Committee on the Judiciary, U.S. Senate, April 1, 1998 at 4. 
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and unregulated market will be severely circumscribed. To be sure, DOT is aware 
of the implications of its proposed new scheme. DOT has advised that a major car- 
rier can minimize DOT oversight and intervention by: 

". . . matching the new entrants' low fares on a restricted basis (and without 
significantly increasing capacity) and relying on its own service advantage to re- 
tain high-fare traffic." " 

In short, a major carrier must leave to the new entrant any passengers that it 
cannot accommodate on its existing flights, and it may accommodate additional pas- 
sengers on its existing flights only to the extent that passengers who are willing 
to pay higher fares are not offered lower fares. Thus, for example, were a fare de- 
crease to result in a small carrier filling 120 seats, the major carrier ordinarily 
would be limited to selling no more than 120 seats at prices lower thsm its previous 
fares. But even 120 may be too many low fare network carrier seats for the DOT 
regulators if they conclude, based on their own post hoc analysis (after the predict- 
able complaint from the new entrant) that the major airline could have charged 
some of the 120 passengers higher fares by relying "on its own service advantage." 

What's worse, the major carrier has no way of knowing how many seats the low 
fare new entrant is offering at any particular fare, nor does the major carrier have 
smy way of knowing how many passengers it actually carries at any particular fare. 
The major carrier must guess at both of these figures at its peril, for if it guesses 
wrong, it will be found, after the fact, to have violated the DOT rules. 

To the extent that a major airline concludes that on some routes it may make 
sense to develop shuttle-type low price service through a low cost "airline within an 
airline" operation, that operation will be hobbled by the same preference rules as 
apply to its parent's hub operation because it would not qualify as an "independent" 
airline. Accordingly, the major airlines' incentive to invest in such cost reduction 
strategies will be diminished. 

In light of the legion of imcertainties in the rule (What is a "low fare"? What is 
a "very low fare'7 What is a "low fare strategy'7 What is a "reasonable alternative 
strategy? How many seats can be offered? How many passengers can be carried? 
What is "substantially below the major's previous fare"? ), the only safe strategy for 
the major is to do nothing and cede the market to the new entrsmt. If this is what 
the majors are obligated to do, the DOT will have unwittingly put in place a policy 
that dismantles the hub and spoke network system, for without access to local traf- 
fic, service on many spokes will have to be reduced or eliminated edtogether. 

This proposed new regulatory scheme of accommodation in place of competition 
is borne of basic misconceptions and faulty policy choices, a few of which I hope I 
might briefly address today. Implicit in the proposed new regulatory scheme is a 
fundamental misunderstanding of the economics of the hub systems that are com- 
mon to the major carriers. Smaller new entrants are fast to attribute their failures 
to predation rather than to the superiority of their competitor's service offerings or 
the integrative efficiencies that allow (if not mandate) an aggressive competitive re- 
sponse. It thus is particxilarly problematic that the DOT proposes to scrutinize the 
pricing and capacity decisions of major airlines without taking into account the rev- 
enue effects of their decisions on their overall hub systems, or whether the major 
airlines are offering service below some appropriate measure of cost. These concep- 
tiial oversights are all the more troubling when applied to an industry that operates 
on razor thin margins in much of its network and overall hardly cem be character- 
ized as producing monopoUstic returns. 

Over the coming weeks and months, we at Northwest Airlines hope to expand euid 
elaborate on these points. Our sincere hope is that after a thorough airing of the 
issues, we will retain the paradigm of airline deregulation: open competition policed 
by reasonable and well-established antitrust principles. Critics of airline competition 
point to the failure of the Justice Department to file a single case of predatory pric- 
ing as evidence that the laws against predatory pricing have failed. Justice has had 
hub airline practices under continual scrutiny for the past several years. The fact 
that Justice has yet to file a predatory pricing case ought not to be judged as a fail- 
ure of antitrust enforcement, but rather as evidence that no antitrust violation has 
yet been found. Assistant Attorney General Klein has announced that the Depart- 
ment will complete its current investigations later this fall. If Justice finds no viola- 
tion, that should be the end of the matter—^for DOT no less than Justice. 

"W. at 8. 
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THE HUB SYSTEMS OF THE MAJOR CARRIERS ARE EXTRAORDINARILY EFFICIENT 

The airline industry discovered in the early years of deregulation that tremendous 
efliciencies flow from the establishment of a network. Through a hub system, air- 
lines are able to offer passengers from memy origins one-stop and two-stop flights 
to msmy destinations. The result is a more efficient use of facilities and, as the net- 
work grows, the increasing provision of service to otherwise under-served, thinly 
traveled destinations. 

Northwest Airlines has invested heavily in its hub system, dramatically growing 
its hubs. At Minneapolis/St. Paul, since 1990, we have increased domestic seats o^ 
fered by 27%, and international seats ofiered by 260%. Northwest now serves 134 
nonstop domestic and international destinations with 487 daily departures. 

At Detroit Metro, Northwest has, since 1990, increased domestic seats ofiered by 
42%, and international seats offered by 84%. We now serve 117 nonstop domestic 
and international destinations with 512 daily departures. 

It is quite important to understand that hub tmd spoke systems create signiflcant 
demand and cost inter-relationships among city-pair routes. This network system 
creates economies of scope by combining passengers traveling nonstop to a particu- 
lar destination with those that originated at, or are traveling to, a different destina- 
tion. Economies of scope, in turn, allow hub carriers both to increase the frequency 
of service and to achieve economies of scale associated with the use of larger air- 
craft. 

In light of these economic realities, it is not surprising that, in addition to in- 
creases in the frequency of service on its existing hub routes. Northwest continues 
to add new destinations to its system. Since 1992, we initiated 38 new destinations 
from Minneapolis/St. Paul and 26 new destinations from Detroit Metro. Each new 
spoke served from the hub results, through connection at the hub, in service to hun- 
dreds of markets. 

At least two very important criticisms of DOTs proposed new regulatory scheme 
arise from a proper understanding of the hub system. First, the failure of many new 
carriers in competing with hub carriers should be of no surprise. The major carriers 
have become increasingly efficient and the airline industry is vibrantly competitive 
(a point to which I will later return). It is less than surprising that many passengers 
decide that, fares being equal, the hub airline with its better schedules, frequent 
flier programs, and in-flight services ofier a better value than the new entrant car- 
riers. It is equally understandable that a failing new carrier will complain and seek 
from the regulators shelter from the forces of competition. But, it is perverse in the 
extreme for the government to grant those pleas to preempt competitive market out- 
comes by promulgating special rules to protect infant and frequently poorly man- 
aged airlines from the vigorous and lawful competition promoted by the antitrust 
laws. 

Second, and equally important, evaluation of the competitive response of a hub 
carrier to its smaller rivals must take into consideration the dynanuc interrelation- 
ship of demand and costs in a hub system. The loss of passengers by a hub carrier 
to a competitor affects in complex and interactive ways not only the economics of 
a single fli^t on a single city-pair, but the entire interrelated hub system. The ben- 
eflt of winning back from a new entrant a lost customer can generate revenue bene- 
fits beyond those attributable to a particular flight on a particular route. 

Conversely, restricting a major hub airline from competing effectively (in order to 
protect a favored class of smaller airlines) produces the untenable outcome of pre- 
venting the hub airline from taking competitive action necessary to achieve system- 
wide efliciencies. At the same time, the restriction preempts market forces in testing 
whether the protected carrier is more efficient and oflers service more desirable to 
consumers. Efven worse, the protected carriers will game the regulatory system to 
deprive consumers to the maximum extent possible of the competitive beneflts they 
otherwise would have derived from free and open competition with the major air- 
lines. For example, it will calibrate ite fares to a level no lower than is necessary 
to create demimd equal to its capacity plus the equal number of passengers that 
the major airline is permitted by DOT to carry at the lower fares. 

Given the importance to major airlines and the consuming public that the forces 
of competition be allowed to choose wiimers and losers,'^ it is particularly troubling 

'*As Professor Morrison obaerved in his recent Senate testimony: 
One exceptional source of benefits |of airline deregulation) is provided by competition 

exerted l^ Southwest Airlines and other new entrants. . . . jAlny policy to combat 
cases of alleged predatory behavior needs to develop a basis for distinguishing a normal 

Continued 
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that, under DOTs proposed new regulatory scheme, a major airline's pricing and 
capacity decisions will be scrutinize and sanctioned without regard for whether 
they truly are predatory under well-established revenue/cost standards. 

DOT PROPOSES TO ESCHEW ESTABUSHED PRICE/COST TESTS FOR PREDATION 

Mr. Chairman, the wisdom of the DOTs proposed policy need not be evaluated 
in a vacuum. We are informed by the Airline Deregulation Act of 1978, the legisla- 
tive history of the Federal Aviation Act, and by some 80 years of judicial precedents 
involving real-world allegations of predatory pricing, the result of which is a well 
developed analytical framework designed to protect the interests of the consuming 
public.'* 

In its Policy Statement, the £)OT states that under Section 411 of the Federal 
Aviation Act, it may "stop carriers from engag[ing in conduct that can be character- 
ized as anticompetitive under antitrust principles even if it does not amount to a 
violation of the antitrust laws." Policy Statement at 7. For the DOT to move beyond 
well-defined and considered rules against predatory pricing as established by the 
courts under the antitrust laws would be both bad public policy, and unlawful. 

IMPORTANT COMPETITIVE AND CONSUMER INTERESTS WILL BE HARMED BY THE DOT'S 
PROPOSED RULE 

Predatory pricing like other types of anticompetitive conduct has long been the 
province of the federal antitrust laws—in this case, the Sherman Act, aptly de- 
scribed by the United States Supreme Court as "a comprehensive charter of eco- 
nomic liberty aimed at preserving free and unfettered competition as the rule of 
trade."*" Those laws rest on the fundamental premise that "unrestrained inter- 
action of competitive forces will yield the best allocation of our economic resources, 
the lowest prices, the highest quaUty and the greatest material progress," while at 
the same time providing nothing less than "an environment conducive to the preser- 
vation of our democratic political and social institutions."*' 

Pricing is predatory and unlawful under the antitrust laws when used wilUully 
to acquire and maintain monopoly power.** There is nothing wrong with competing 
aggressively, even if in the hope of becoming a domintmt firm. As Judge Learned 
Hand explained long ago: "The successful competitor, having been urged to compete, 
must not be turned upon when he wins."*^ It is the acauisition or maintenance of 
monopoly power by unreasonable means that concerns the antitrust laws. And one 
of those unreasonable means that has long been addressed by the emtitrust laws is 
the act of a monopolist to sustain short-term losses in a pricing war of attrition 
against a competitor, only to reap long-term monopoly profits once its would-be rival 
is driven from the market. 

But competitors often complain that their rival's low prices are "predatory," when 
in fact they reflect nothing more than vigorous competition by an efiicient firm offer- 
ing a product or service more desired by consumers. For that reason, the courts 
have crafted a specific set of rules when a claim of monopolization rests on alleged 
predatory pricing. In its recent treatment of the issue, the United States Supreme 
Court estaDlished a requirement of proof of two critical factors, both of which are 
glaringly absent from the DOTs proposed policy: 

• First is that the challenged pricing be below an appropriate measure of cost.** 
Although courts may debate what measure of costs is most appropriate (e.g., 
whether they be average variable cost or marginal cost), no court will con- 
demn pricing unless it is below a defined measure of a firm's cost.*^ 

competitive response from a predatory one—a dilTicult task in a network industry like 
the airlines where route-level costs are diTTicult to defme and measure. 

Testimony of Steven A. Morrison, Hearing before the Subcommittee on Antitrust, Business 
Rights, and Competition, Committee on the Judiciary, United States Senate, at 5, April 1, 1998. 

"As early as 1911, the Supreme Court identified predatory pricing as an offense within the 
proscription of monopolization in Section Two of the Sherman Act United States v. American 
Tobacco Co.. 221 VS 106, 182 (1911), Standard Oil Co. v. United States. 212 U.S. 1. 43 (1911). 

'"'Northern P. R. Co. v. United States, 366 U.S. 1, 2 L.Ed.2d 546, 78 S.Ct 514 (1958). 
"Id. 
"United Stales v, Grinnell Corp., 384 U.S. 563 (1966). 
"United States v. Aluminum Co of America. 148 F2d 416, 430 (2d Cir. 1945) 
**Brooke Group, Ltd. v. Brown & Williamson Tobacco Corp.. 113 S. Ct. 2587 (1993) (the plain- 

tifr must demonstrate that the "prices complained of are below an appropriate measure of its 
rival's costs"). 

^ It would be ironic indeed if the antitrust laws could be used to protect a less efficient firtn 
against aggressive price-cutting by a firm pricing where marginal cost equals price, the level 
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• Second, the antitrust laws require a dangerous probability ^hat the monopo- 
list will "recoup" its investment in below-cost prices.^^ This requirement is 
founded on the common sense principle that no Arm will knowingly set a 
price below cost if there is no rational prospect of recovering the lost revenues 
once a rival has been successfully driven from the market. 

DOTs proposed enforcement policy contains neither of these elements. Nowhere 
in the policy is there a requirement that a carrier's prices be below cost to be con- 
demned. To the contrary, tne DOT is quite clear in its intention to condemn an air- 
line that lowers its fares in response to competition even with profitable, above-cost 
fares. Its proposed policy is to initiate enforcement proceedings against a carrier 
that lowers its fares "substantially below the major carrier's previous fares" or sim- 
£ly to the level of the "new entrant's low fares, so long as the pricing results "in 

iwer local revenue than would a reasonable alternative response. In short, a migor 
carrier that responds to competition from a smaller rival with lower prices acts at 
its peril if DOT decides in its discretion that the carrier made an "inordinate sac- 
rifice in local revenues," regardless whether the new, lower fares are profitable. 

And because a carrier need not price below cost to run afoul of DOTs regulatory 
scheme, there is no need to prove, as the antitrust laws require, that the carrier 
can recoup its losses. Indeed, there is not even a requirement that the carrier have 
or threaten to acquire monopoly power in any defined market, as the antitrust laws 
require. 

It is not surprising that, against this backdrop, the DOT contends that the activ- 
ity it seeks to condemn "is analogous to (and may amount to) predation within the 
meaning of the federal antitrust laws." Policy Statement at 7. Nor is it surprising 
that the DOT seeks to cast the price and capacity decisions of the major airlines 
with which it is concerned as "unfair exclusionary behavior." No amount of 
wordsmithing, however, can alter the fact that unilateral price and output decisions 
by major airlines either are predatory or they are not, and that well-established 
standards under the federal antitrust laws have been developed to make that as- 
sessment. DOTs proposed policy represents a radical, unprecedented departure from 
those federal antitrust laws that inevitably will undermine consumer welfare. 

DOT announced that it intends to work closely with the Department of Justice 
in implementing its new regulatory scheme. However, the Justice Department has 
long made clear its view that "fares themselves carmot be used to establish preda- 
tory pricing unless they are shown to be 'below cost.'"*' "IWjhere the price is not 
below cost, no further inquiry is required."^ 

The carefully tailored standards of the antitrust laws were created bv design; they 
are central to the very purpose of the antitrust laws and our marketplace economy. 
The goal of the antitrust laws, after all, is to foster vigorous competition among ri- 
vals, especially price competition. As the Supreme Court put it: "Cutting prices in 
order to increase business often is the very essence of competition." ^ Condemning 
a firm for competing too aggressively, with prices that are too low, should be done 
only with extreme hesitation, lest tne consuming public lose the very competitive 
benefits that we are here today to promote. Mistaken condemnations under tne anti- 
trust laws, as the Supreme Court has explained, "are especially costly, because they 
chill the very conduct the antitrust laws are designed to protect."^" 

Until promulgation of these guidelines, the DOT faithfully had followed the law, 
and the airlines were free to compete aggressively for the benefit of consumers. 
Thus, in 1982, the CAB expUcitly held in CapUol Air, Inc., Order 82-7-107 at 5 that 

that resuhs 'in the optimum allocation of resources." Alfred Kahn, The Economics of Regulation, 
Vol  1. p. 67 

**Bn)okt Group, 113 S Ct 2587 
" Business Review Request, British Airways PLC, issued by the Antitrust Division of the De- 

partment of Justice (Dec. 20, 1984), p.2. (A copy of this Business Review Letter is attached as 
Appendix F.) 

"Id. at 2, n.l. See also Remarks by Roger W. Fones, Chief of the Antitrust Division's Trans- 
portation, Energy, and Agriculture Section, Before the American Bar Association Forum on Air 
and Space Law (June 12, 1997), explainmg that the basic principles of an antitrust analysis of 
alleged predatory pricing in the airhne industry require that 

The incumbent's prices must be 'below an appropriate measure' of its own costs. 
Corollary A: An appropriate measure of costs should not establish a price umbrella for 

inefTicient firms 
Corollary B: An appropriate measure of costs should minimise the risks of condemning 

legitimate competitive behavior. 
Corollary C: An appropriate measure of costs should be reasonably measurable with a 

high degree of confidence and predictability." 
"M aushila Elec. Indus. Co. v Zenith Radio Corp., 475 U.S. 574, 594 (1986). 
>«M. 
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it would "^ot consider marginal cost pricing to be anticompetitive or otherwise ille- 
gal under Section 411 of the Act." It recognized that "lilt is a generally accepted 
economic principle that firms in competitive markets price at marginal costs. Such 
pricing is desirable because it maximizes consumer welfare and results in the opti- 
mum allocation of resource." The Board cited Alfred Kahn, The Economics of Regu- 
lation, Vol. 1 p. 67, to support this basic economic principle. 

DOT'S proposed enforcement policy poses a particularly severe threat to competi- 
tion in the airline industry. By replacing the antitrust law's cost-based standard for 
predation with an undefined standard of "reasonableness," airlines no longer will be 
able to judge in advance the legality of their pricing decisions. Under the proposed 
policy, price cuts will be made at a major airline's peril, and will be outright prohib- 
ited if too many consumers benefit from them. Senior citizen discounts will be at 
risk; internet "cybersaver" fares will be at risk; bereavement fares will be at risk; 
supermarket discount coupon fares will be at risk; free or deeply discounted seats 
for infants under two years of age will be at risk. Indeed, all price discounting will 
be at risk. 

At risk, also, will be fleet planning. Today, a major airline will review its plans 
ten to twenty years out, and order laive niunber of new aircraft to fund anticipated 
demand on specific city pair routes. Under the DOT's rules, the airline will be pre- 
cluded from installing purchased equipment on those of its planned routes where 
the increased capacity at the prevailing fare level would violate the DOT's guide- 
lines. 

The result only can be to chill competition on all sides; to protect competitors at 
the expense of competition; to put the interests of new rivals above the financial in- 
terests of the flying public; and to deprive consumers of the very benefits that new 
competition is supposed to bring. 

THE DOT'S PROPOSED GUIDELINES ARE UNLAWFUL 

The DOT is wrong in its belief that the Airline Deregulation Act authorizes it to 
substitute for the definition of predation contained in the antitrust laws its own 
sense of what types of competitive behaviors are "reasonable". The Airline Deregula- 
tion Act of 1978 expressly specifies that the DOT is not to find unlawful a low fare 
unless it would be the type of activity that a district court would find unlawful 
under the antitrust laws. In the definitions section of the Airline Deregulation Act, 
Congress specified that "'predatory' means a practice that violates the antitrust 
laws. . ." 49 U.S.C. §40102(aX34). This interpretation is consistently applied 
throughout the legislative history and the CAB and DOT decisions in the area. 

The Congress instructed the DOT not to utilize complaints of predatory pricing 
by poorly managed firms as a pretext to reintroduce price and capacity controls: 

It is the express intention of the committee that the [DOT] not utilize its 
power to use the rubric of "predator/" to find lower fares unlawfial unless such 
low fares are truly predatory. . . . Thus, the committee would not expect the 
IDOTI to strike down a low-fare level which represents genuine competition 
simply because it would tend to decrease the revenues of less efficient carriers 
in the market or perhaps force from a given market carriers who were not able 
to provide the price and service mix which the passengers in that market de- 
sired. It is for this reason that the bill fimends section 101 of the Aviation Act 
to define "predatory" as behavior which would constitute a violation of the anti- 
trust laws. In other words, the [DOT] is not to find unlawful a low fare unless 
it would be the type of activity which ... a district court would find unlawful 
under the antitrust laws. 

S. Rep. No. 631, 9th Cong.. 2d Sess. 107-108 (1978) (emphasis added). See also Air 
Florida v. Eastern Air Lines, Inc., Order 81-1-101 (Dkt. No. 37313) (Jan. 21, 1981), 
pp. 3—4, n.4 (acknowledging that "Congress did not intend us to hold fare reductions 
unfair which do not violate the antitrust laws."). 

CONCLUSION 

Thanks to deregulation, competition is alive and well in the airline industry. 
Under the Airline Deregulation Act of 1978, prices are down, output is up and travel 
is up. Market forces have done for American consumers precisely what the congres- 
sional framers of deregulation intended. 

Consolidations that expand network coverage without eliminating competition in 
overlapping markets—like Northwest/Continental—should be favored because they 
provide consumers with greater value and more competition. Similarly, aggressive 
price competition among airlines dehvers massive consumer benefits and must be 
promoted on all occasioas. Vigilant antitrust enforcement has a central and critical 
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role to play in ensuring that only consolidations that do not harm competition, and 
that promote consumer choice are permitted. Similarly, vigilant antitrust enforce- 
ment is necessary to ensure the preservation of vigorous price competition. But it 
is equally important that we not stray from sound antitrust principles, established 
over the years by the Congress and the courts, in assessing airline alliances and 
mergers, and airline pricing. It is critical that we adhere to the rigors of the anti- 
trust laws, because substituting vague bureaucratic notions of "reasonableness" for 
vigorous application of hard antitrust analysis inevitably will harm commoners and 
the economy. 

Thank you. 
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APPENDIX F 

DEPARTMENT OF JUSTICE 

FOR IMMEDIATE RELEASE 
THURSDAY, DECEMBER 20, 1984 

The Department of Justice today announced that it would not initiate any enforce- 
ment action under the antitrust laws if British Airways implements a proposed 35 
percent reduction in its lowest fare for the remainder of the 1984-85 wmter season 
on the New York-London route. 

The Department's position was stated in a business review letter from J. Paul 
McGrath, Assistant Attorney General in charge of the Antitrust Division, to counsel 
for British Airways. 

The British Airways proposal involves an Apex (advance purchase) or Late-Saver 
(late purchase) fare at a level of $378 round trip weekdays ($428 round trip week- 
ends). BA's current winter Apex fare is $579 round trip ($619 on weekends). BA c\ir- 
rently has no late purchase fare. 

In October 1984, the United Kingdom Civil Aviation Authority rejected a similar 
fare filing by British Airways and other airlines because of its concern that the fare 
might be considered "predatory" under U.S. antitrust law. That fare was filed with 
and approved by the United States Civil Aeronautics Board. 

The Department of Justice stated in its business review letter that, assuming the 
British Airways fare proposal was decided unilaterally, it would only be considered 
predatory if, among other things, the fares were shown to be below cost. 

The I>epartmenr8 letter said that a British Airways projection reviewed by the 
Department, as well as the airline's own internal projections, support BA's conten- 
tion that the proposed fare is not below cost. In addition, the Department stated 
that it is (questionable whether the antitrust laws may appropriately be used to 
interfere with the unilateral business judgment of an air carrier that a particular 
fare reduction would be profitable in the short nm. The Department noted the many 
economic rationales for drastic fare cuts in the airline industry, partictilarly in off- 
peak periods. 

Under the Department's business review procedure, a person or organization may 
submit a proposed course of action to the Antitrust Division amd receive a statement 
as to whether the Division would challenge the activity under the trntitrust laws. 

A file containing the business review request and the Department's response is 
available to the public and may be examined in the Legal Procedure Unit, Antitrust 
Division, Room 7416, Department of Justice, Washington, DC. 20530. After a 30- 
day waiting period, tiie documents supporting the business review will be added to 
the file. 

U.S. DEPARTMENT OF JUSTICE, 
ANTITRUST DIVISION, 

Washington. DC, December 20. 1984. 
WILLIAM C. CLARKE, Esq.. 
Barrett Smith Schapiro Simon & Armstrong, 
New York, NY. 

Re: Business Review Request. British Airways PLC 
DEAR MR. CLARKE: This letter responds to your request of December 11, 1984 on 

behalf of British Airways PLC (BA) for a statement of the enforcement intentions 
of the United States Department of Justice with respect to certain fares that British 
Airways proposes to charge for the remainder of the 1984-85 winter season on the 
New 'York-London route. British Airways, which has been carrying less than 50 per- 
cent of the passengers on this route, proposes an Apex (advance purchase) or Late- 
Saver (late purchase) fare at a level of $378 round trip weekdays ($428 round trip 
weekends). 'These fares would be a reduction of about 35 percent from BA's current 
winter Apex fare of $579 round trip ($619 on weekends). BA currently has no late 
purchase fare. BA believes these new fares will stimulate competition among air 
carriers on the North Atlantic and promote additional passenger traffic. 

Your request notes that British Airways previously filed similar fares for the 
1984-85 winter season with the United Kingdom Civil Aviation Authority (CAA) 
which, under the Bermuda II Air Services Agreement between the United States 
and the United Kingdom, has authority to approve or reject fares. Your request also 
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notes that these fares were disapproved by the CAA on October 19, 1984, based on 
the CAA's concern that such fares, while economic in its view, could be challenged 
as predatory pricing \inder the U.S. antitrust laws. The United States Civil Aero- 
nautics Board (CAB) had previously approved these fares. Although the Department 
of Justice does not usually provide a business review letter to a party proposing sim- 
ply to change its prices, tms situation is virtually unique. In essence, a foreign com- 
pany has been barred by its government from charging prices that it believes are 
lawful under U.S. law, and which had already been approved by the CAB, because 
that government is concerned about the possibility of antitrust enforcement in the 
United States. 

A tinilateral decision by an air carrier to reduce its fare would raise questions 
whether it was illegal under Section 2 of the Sherman Act only if it were deter- 
mined that the fare reduction was predatory. Such a finding of illegality would re- 
quire several preliminary fmdings. For these purposes, we focus solely on the fact 
that, assuming that British Airways' winter fares were not the result of a conspiracy 
between BA and any of its competitors, the fares themselves cannot be used to es- 
tablish predatory pricing unless they are shown to be "below cost." • That is because 
a low fare that covers the cost of providing the service is indicative of—indeed is 
the hallmark of—healthy competition. A fare that covers relevant cosU (as discussed 
below) is not predatory. 

A fare "below cost" is a fare the implementation of which will cause a carrier to 
incur losses. "Fully allocated" costs have been found to be inappropriate as a cost 
measurement for determining whether a regulated firm's price is predatory. Indeed, 
the usual measures of costs for this purpose are either average variable costs or 
marginal costs or incremental (out-of-pocket) costs incurred generating the service 
provided in exchange for the fare. 

According to your December 11 and 18, 1984 letters, BA data indicate that the 
net yield per passenger average variable costa per passenger mile of subsonic oper- 
ations on the New York-London route, even if all its New York-London passengers 
were to fly on the proposed fares for the remainder of the 1984-85 winter season. 
This is based on a conservative calculation since it assumes that no passengers will 
purchase First Class, Super Club, and Economy ticketa, which are higher-yield 
tares. 

To support your conclusion that net yield will exceed variable cost, you have sub- 
mitted yield and cost information pertaining to the New York-London route. The net 
yield figure you provided is based on a weighted average fare level derived from the 
$378 round trip fare, a 10 per cent commission rate, a standard New York-London 
mileage figure, and an assumed load factor of approximately 60 percent (which was 
BA's load factor for coach passengers on this route last winter). You indicate that 
this load factor assumption is also conservative, given the likelihood that the pro- 
posed, lower fare will stimulate additional traffic. 

The average variable cost per passenger mile^ figure you provided is based on 
BA's total variable costs, available seat miles, and an assumed load factor of ap- 
proximately 60 percent. According to your December 18 letter, total variable costs 
were derived from BA's projected oudget for the fiscal year ending March 31, 1986. 
The following categories were included in variable cosU:^ 

Flying Operation 
Fuel & Oil 
Cabin & Flight Crew Variables* 
Route Facility Charges 

Maintenance (including flight equipment) 

Rentals: Flight Equipment 

Passenger In-Fli^t E^qpense 
Catering Variables 

'As a general matter, the Tact that a firm's prices are "below cost" does not, by itself, indicate 
that the finn has violated the Sherman Act There must be a dangerous probabihty that the 
pricing is likely to enable the firm to acquire sustainable market power. Nevertheless, where 
the pnce is not below cost, no further inquiry is necessary. 

'ui general, airlines' average variable costs exceed their marginal costs. 
'Since the fare reduction proposed by BA is limited to the short time remaining in the 1984- 

8S winter season, the variable costs were considered in this particular ofT-peak context. 
'The cabin and flight crew variable costs you have provided do not include salaries for BA 

personnel You have represented to us that BA does not treat salary costs for permanently em- 
ployed workers as short-run variable costs because provisions in its labor contracts and the legal 
requirements of certain U.K. employment statutes make it impractical to engage in short-term 
seasonal lay-ofls. 
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Passenger Service Charges/Security Levies 
Ijoad Insurance/Airline Operating Certificate 
Aircraft Servicing 
Traffic Servicing 

Based on these projections, which the Department believes represent a reasonable 
method to analyze these fares, the promotional fares proposed by BA would be 
above cost. In addition, you have represented that BA's own internal projections, 
based on a higher load factor assumption and a limitation on the number of dis- 
count tickets to be sold, show that BA expects these fares to be profitable in the 
short-run. 

Moreover, it is questionable whether, except under the most extreme cir- 
cumstances, the antitrust laws may appropriately be used to interfere with the uni- 
lateral business judgment of an air carrier that a proposed fare reduction will be 
profitable in the short-run. First, it is extremely difficult to allocate costs and reve- 
nues to particular routes, flights, or fare types. Thus, there are any number of valid 
accounting assumptions that might be made in concluding that a unilateral fare re- 
duction was profit-maximizing in the short-run. For example, fare levels that might 
appear to be below cost on a particular route segment might well cover cost when 
examined in the context of the carrier's total route system. Second, even if one lim- 
its the analysis to a particular route segment, marginal cost in the scheduled airline 
industry may be extremely low. Once a flight is scheduled to depart, the marginal 
cost for additional passengers may properly be viewed as quite low. Given a strong 
incentive to fill empty seats, airlines oflen have found it makes economic sense to 
reduce the fare applicable to particular market segments. In recent years, airlines 
have offered reduced fares based, inter alia, on time of day, day of week, season, 
advance or late purchase by the passenger, or a hmited number of seats allocated 
per plane. Thus, it is doubtful that even drastic unilateral fare reductions by an air- 
line can be proven predatory merely by reference to the fare level. 

Based on the foregoing, the Department of Justice has no intention of instituting 
enforcement action against British Airways if it implements the winter fares de- 
scribed herein. 

This statement is made in accordance with the Department's business review pro- 
cedure, 28 C.F.R. 50.6, a copy of which is enclosed. Pursuant to its terms, your busi- 
ness review request and this letter will be made publicly available immediately, and 
any supporting data will be publicly available within 30 davs of the date of this let- 
ter, unless you request that any part of the material be witnheld in accordemce with 
paragraph 10(c) of the business review procedures. 

Sincerely, 
J. PAUL MCGRATH, 

Assistant Attorney General, 
Antitrust Division. 

BARRETT SMITH SCHAPIRO 
SIMON & ARMSTRONG, 

New York. NY, December 11, 1984. 
Hon. J. PAUL MCGRATH, 
Assistant Attorney General, 
Antitrust Division, 
Department of Justice, Washington, DC. 

Re: Business Review Request 
DEAR MR. MCGRATH: British Airways Pic by its undersigned counsel respectfully 

requests a statement of the Justice Department's antitrust enforcement intentions 
with respect to a proposal by British Airways to reduce certain air fares between 
London and New York for the 1984-85 winter season. This request is made pursu- 
ant to the Justice Department's Business Review Procedure, 28 C.F.R. § 50.6 

British Airways Pic is a British corporation with headquarters in London, Eng- 
land. It is a foreign air carrier within the meaning of the Federal Aviation Act, 49 
U.S.C. §1301 et seq., and it holds a foreign air carrier permit issued by the Civil 
Aeronautics Board authorizing it to provide air transportation between New York 
and London among other points. British Airways operates on the New York-London 
route as a designated air carrier of the U.K. Government ptirsuant to the Bermuda 
II Agreement, TIAS No. 8641. 

British Airways proposes to offer new promotional round-trip fares (whether ad- 
vance purchase or late purchase or both) between New York and London at a level 
of $378 (£ 259), assuming it receives approval from the aeronautical authorities of 



m7 
the United States and the United Kingdom an required by the Bermuda II Agree- 
ment. The proposed fare level would represent a reduction of approximately 35 per- 
cent from the current winter APEX fare of $579 roundtrip. British Airways rep- 
resents that the proposed fares are the product of unilateral determination by Bnt- 
ish Airways and not the product of any multilateral tariff coordination. 

Questions have been raised as to whether fares set at the proposed level could 
expose British Airways to enforcement action under the U.S. antitrust laws for 
"predatory" pricing. As the Department of Justice is aware, the United Kingdom 
Civil Aviation Authority on October 19, 1984 disapproved fares filed by British Air- 
ways at substantially tne same level as the fares proposed herein, basing its action 
on a concern that such fares, while economic, could be challenged as predatory pric- 
ing under the U.S. antitrust laws. 

British Airways believes that the proposed winter fare level is not predatory and 
does not violate section 2 of the Sherman Act. The proposed fare level is economical 
and should stimulate both competition among air carriers on the North Atlantic and 
passenger traffic. Even using a very conservative model, it is clear that British Air- 
ways' yield from these proposed low fares will exceed its costs. Assuming for the 
sake of simplicity that all passengers were carried at these $378 round-trip fares 
at the same load factor that British Airways achieved for economy passengers in the 
1983-1984 winter season, British Airways would still more than cover its 1984- 
1985 average variable cost per passenger mile. British Airways is submitting sepa- 
rate data that demonstrate this point, and it represents that these data are accu- 
rate. 

This is quite a conservative calculation for at least two reasons. First, it assumes 
that load factors would remain the same this winter as last despite the stimulus 
of attractive new fare levels and a generally stronger market. Second, it takes no 
account of the contribution to variable costs made by higher-yielding traffic at other 
levels, for example normal economy, weekend surcharge and first Class fares, that 
British Airways would continue to carry. 

Even taking the most conservative case, British Airways' proposed fare levels are 
clearly competitive and economic, and British Airways respectfully seeks a state- 
ment from the Department of Justice confirming that the Department would not 
consider these fare levels to violate section 2 of the Sherman Act. If the Department 
of Justice would like additional information or documentation in support of this 
business review request, we would be happy to furnish it. We look forward to receiv- 
ing your response. 

Very truly yours, 
WILLIAM C. CLARKE 

cc: Elliott Seiden, Esq. 

Mr. HYDE. Thank you, Mr. Seiden. 
Mr. Mitchell. 

STATEMENT OF KEVIN P. MITCHELL, CHAIRMAN, BUSINESS 
TRAVEL COALITION, LAFAYETTE HILL, PA 

Mr. MITCHELL. Mr. Chairman, and members of the committee, 
my name is Kevin Mitchell. I am chairman of the Business Travel 
Coalition which represents the business travel interests of some 
20,000 independent business travelers and msyor corporations such 
as Black and Decker, Chrysler, Ford, General Motors, and Procter 
and Gamble. 

And let me say at the outset, Mr. Chairman, that a third airport 
at Chicago offers some very interesting opportunities to bring com- 
petition to other hubs in the north part of this country. 

We are not opposed to airline alliances per se. The recently an- 
nounced alliances, however, will accelerate market concentration, 
reduce choice, and increase costs for business travel. This water- 
shed development comes at a time when the industry is already too 
concentrated. BTC recently analyzed price at three fortress hubs to 
determine the impact competition levels have on prices. The hubs 
were Cincinnati, Dallas/Fort Worth, and Detroit. These hubs were 
compared with three other more competitive airports, Los Angeles, 
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Seattle, and Kansas City that also offer excellent non-stop services 
Eind affordable airfares as well. 

We found consumers pay exorbitant premiums at these fortress 
hubs. An average premium of between 40 and 84 percent, depend- 
ing on stage length. Making matters worse, airline's leisure and 
business travel data are averaged together masking higher prices 
that are paid by business travelers. Lack of competition is the fun- 
damental reason for these high prices. At the fortress hubs, the 
market share of the dominant airline rjuiged from 65 to 77 percent. 
In contrast, at the more competitive airports, the market share of 
the number one airline ranged from 20 to 31 percent. 

It is our analysis that these proposed alliances should be blocked 
to protect current competition levels, or at least deferred until we 
have some sort of industry consensus about where competition is 
at the 20th anniversary of deregulation. If regulators decide dif- 
ferently, then substantial remedies should be negotiated to address 
current competition problems and anticipated market distortions 
that will result from these alliances. 

If I may just read from Business Travel News a moment. This 
is Continental Airline chairman, Gordon Bethune, who I will be 
quoting, "United put in a four-jet operation, four times a day from 
Boston to Newark. We said 'Boston to Newark? What the heck's 
United coming in here for? We ran USAir out of there some years 
ago. So we put four flights in between L.A. and San Francisco. Get 
that? You do that stuff to us, we'll do that stuff to you. Now the/re 
down to one flight, and I think we'll pull out."' When you have 20 
percent of the market, meaning Continental and Northwest as the 
proposed alliance, United will say, "You know what? Between those 
two guys, they may put 100 flights into L.A. Screwing with one 
might be the same as screwing with another." Now the point I'm 
trying to make is that while we are all concerned about the preda- 
tory practices directed toward low-fare new entrants, that problem 
in a sense is marginalized as compared to the fact that the major 
airlines have stopped competing with each other. 

Mr. Chairman, my full testimony identifies several problems and 
potential remedies, but today I want to address three problems 
that I'm afraid will not receive proper attention. 

Number one, a basic threat these alliances pose is the allocation 
of routes capacity and pricing over hubs. Forget the 7 percent or 
8 percent in direct overlapping markets. The hub-to-hub competi- 
tion is at risk. Alliance partners will be in a quid pro quo position 
to help each other raise prices. No matter the level of seamless 
service taunted by these network alliances, businesses will remain 
held hostage in individual city-pair markets. The remedy is to re- 
quire alliances, airline alliances, to offer a simplified, system-wide 
pricing scheduling just like AT&T did with their network cellulsu* 
phone—simple, across the board. This would release businesses 
currently held hostage in monopoly markets, and encourage price 
competition among the proposed networks. 

Second problem—mayor corporations spend millions of dollars on 
annual air transportation services, and even they have very little 
true leverage at the negotiating table with the airlines. This means 
that the other nine million small businesses in this country are 
particularly powerless and vulnerable. The proposed super power 
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alliances will allow airlines to tighten their grips on business trav- 
elers. As a remedy, a condition lor the alliance approval should be 
that airlines be required to negotiate and enter into business agree- 
ments with buying cooperatives comprised of small and mid-sized 
businesses. They would be self organized and independent of the 
Government. But this remedy is particularly appealing when com- 
bined with the preceding remedy regarding system-wide, simplified 
pricing. 

The third problem is, deregulation has produced for the con- 
sumer a very important benefit, the Frequent Flier program. It is 
a price discount, if you will. However, the problem of securing seats 
has become a finistrating process for many consumers. And if 
Northwest and Continental's merger goes forward, 26 million 
Northwest Frequent Flier members will instantly have access to 
Continental's limited seat inventory. Regulators should require alli- 
ance airlines to offer the frequent traveler the option of cashing in 
his or her Frequent Flier points for two cents a mile, just the same 
price they charge outsiders, so that the traveler can purchase the 
ticket on another airline if need be. 

Thank you for your patience. 
[The prepared statement of Mr. Mitchell follows:] 

PREPARED STATEMENT OF KEVIN P. MITCHELL, CHAIRMAN, BUSINESS TRAVEL 
COALITION, LAFAYETTE HILL, PA 

BUSINESS TRAVEL COALITION * P.O. BOX 634 
LAFAYETTE HILL, PENNSYLVANIA 19444 * 610.834.3750 * FAX 610.834.4389 

Mr. Chairman and members of the committee, my name is Kevin Mitchell. I am 
Chairman of the Business Travel Coalition (BTC), an advocacy group located in La- 
fayette Hill, PA. BTC was formed in 1996 by a group of corporations to initiate a 
debate about the need for increased levels of airline industry competition. 

BTC represents the interests of 20,000 independent business travelers, mid-size 
airports, and major conporations including Black & Decker, Chrysler, Ford, General 
Motors and Procter & Gamble as well as smaller companies such as American Inks 
and Coatings. 

During 1997, BTC conducted two Airline Competition Summits in Washington, 
D.C. to shed light on airline industry competition problems, and to examine solu- 
tions. Some 500 business, community and government leaders from 37 states par- 
ticipated in the Summits, underscoring serious concerns about the status of airline 
industry competition. 

Thank you for requesting the views of customers of the air transportation system. 
Today's hearing regarding recently announced airline alliances is critically impor- 
tant and symbiotic with the overall debate regarding airline industry competition. 

My testimony will include the following sections: 
• Position Summary Regarding Proposed Alliances 
• Competition Debate Background 
• Concerns Regarding Competition Levels 
• Concerns With Competitive Consequences of Proposed Alliances 
• Recommended Remedies—Primary, Secondaiy 

/. Position Summary Re Alliances 
BTC participants are impassioned champions of deregulated and open markets. 

We are not opposed to airline alliances per se. But recently announced alliances— 
CO/NW—ULIDL—AA/US—will accelerate market concentration, reduce choices 
and increase costs for business travel. This development comes at a time when ex- 
perts concede the industry is already too concentrated. 

Importantly, the competitive analysis of the proposed alliances must be expanded 
beyond markets in which partners currently provide overlapping service, and in- 
clude secondary competitive effects in other markets. 

It is BTC's analysis that these transactions should be blocked. If regulators' anal- 
yses turn out differently, then substantial remedies must be negotiated to address 

57-743 99-7 
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current competition problems as well as additional problems that will result from 
these alhances. 
//. Competition Debate Background 

In the year since BTC held its first Airline Competition Summit, a consensus has 
emerged that, at the 20th anniversary of airline industry deregulation, we have seri- 
ous systemic competition problems. Those concerned are unbiased individuals and 
organizations whose only interests in the debate are a stronger airline industry and 
consumer welfare. 

Those who have publicly expressed concern include some of the most ardent free 
market defenders in Congress—from both political parties, leadership at the U.S. 
Departments of Justice and Transportation, transportation scholars and the Edi- 
torial Boards of major newspapers such as The New York Times. Even Alfred Kahn, 
the "Father of Deregulation has expressed dismay at the state of industry competi- 
tion and the lack of stewardship shown by airlines entrusted with the public's assets 
and the confidence of Congress through the Deregulation Act of 1978. 

The airlines' first response to BTC's April, 1997 Airline Competition Summit was 
denial that there is a problem. Shortly thereafter, airline CEOs began a campaign 
of labeling concerned government officials as mere "backdoor re-regulators." Soon 
the message shifted to the suggestion there is a "perception problem" wherein air- 
lines had done a poor job of educating government and consumers about how they 
price their products. 

More recently, airlines testified before Congress that the real problem was that 
DOT had done a shoddy job in the past two years of promoting the consumer bene- 
fits of deregulation—in other words, DOT had stopped being major airlines' shill. 

And in one of the more offensive acts in this saga, an airline executive recently 
compared Congressman James Oberstar to Fred Smith's professor who could not see 
the possibilities of a Federal Express. To appreciate this miscue, consider that Rep- 
resentative Oberstar is probably the most knowledgeable Congressman on airline 
matters in the history of aviation. 

The Washington, D.C. airline lobby had become accustomed to getting its way 
through tactics of strong-arming, stonewalling and shifting the debate with dis- 
ingenuous spin. But what changed this past year is that airlines' best corporate cus- 
tomers, having had their concerns ignored, combined their voices with those of con- 
sumers, communities, airports and government officials. A "divide and conquer" 
strategy was no longer an available alternative to major airlines. 

Airlines' miscalculations, and unproductive public responses, continue even as the 
airlines have lost the argument. The Air Trtmsport Association (ATA) apparently re- 
cently retained a public relations firm to conduct focus groups around the country. 
The purpose was to craft a message that would be believable when airlines state 
thev are not engaged in anticompetitive practices and that there are no competition 
problems. 

The first target of what will surely be a well funded public relations attack is 
DOTs pTopoaea Enforcement Policy Regarding Unfair Exclusionary Conduct in the 
Air Transportation Industry. Full page newspaper advertisements last week \m- 
veiled the ATA's new message: the DOT policy will result in higher fares and less 
service. Apparently, major airlines have not yet grasped that it is ultimately coun- 
terproductive to insult the intelligence of so many people that have so much to say 
about the future of so many airlines. 

It is said the First Rule of the Hole Theory is, when your in one, stop digging. 
And DOT Inspector General Kenneth Mead recently warned that if airlines don t 
engage in a sincere problem solving process with government and other stakehold- 
ers, they risk ending up with an equivalent to the Surface Transportation Board to 
hear customer and competitor complaints, or something worse. 
///. Concerns Regarding Competition Levels 

Deregulation was to allow any airline—willing, fit and able—the opportunity to 
offer services at all U.S. atirports. Marketplace efficiencies were to be driven by con- 
sumers' purchasing decisions. And deregulation was to bring competition in the form 
of new airlines—the mere threat of market entry was to bie sufficient to discipline 
prices—the "contestable markets" theory. 

Instead, today we have highly concentrated hubs, record-level business airfares 
and virtually no new entrcuit airline applications to DOT in the past two years. And 
while GAO and DOT studies do show deregulation has lowered average fares, these 
benefits have been unevenly distributed. For example, access to affordable business 
airfares for the upper Mid-West, Southeast and Northeast is actually worsening at 
a time benefits from deregulation should be expanding. 
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BTC recently performed an analysis of average yields at three so-called "Fortress 

Hubs" to determine the premium consumers there pay. These three Fortress Hubs— 
Cincinnati, Dallas/Fort Worth, Detroit—were compared with three other more com- 
petitive airports—Los Angeles, Seattle, Kansas City—that also offer excellent non- 
stop services, but affordable airfares as well. 

BTC found that consumers pay exorbitant premiums at these Fortress Hubs. 
Worse, because the data are averaged, the much higher prices business travelers 
pay are masked. Lack of competition is the reason prices are high, not the robust 
economy, strong demana for air travel and superior levels of non-stop service that 
incumbent carriers insist are the reasons. 

Indeed, the analyses in the three charts below prove that a deregiilated airline 
industry can produce intended consumer benefits where competition is allowed to 
flourish. 

Chart I 
Average Yields (cents) Per Mileage Block 

Year Ended September 30. 1997 
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Chart II 
Airline Market Share Distribution 
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Chart III 
Airline Operations 

Domestic i International 
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What's gone wrong? There appear to be systemic problems. 
1. Mergers such as Nortnwest/Republic—TWA/Ozark—USAir/Piedmont—were 

allowed to proceed during the 1980's with little scrutiny regarding potential 
impact on future competition levels. 

2. Airline practices intimidate investors and limit competition. Examples 
abound. 

• Responding to new entrants with exclusive corporate contracts, increased 
frequent flyer benefits and travel agency conunission bonuses. 

• Dumping large amounts of cheap seats into a market to drive out a new 
entrant. 

• Blocking new entrants by refusing to sublease aiiport facilities such as 
gates and counter space. 

3. Federal regulations still exist that stifle competition such as the High Den- 
sity Rule. Implemented in 1986, this rule provided incumbent airlines at four 
major airports—DCA-JFK-LGA-ORD—coveted takeoff and landing time slots 
for free, which ultimately resulted in greatly diminished competition levels. 

IV. Concerns With Competitive Consequences of Proposed Alliances 
According to Salomon Smith Barney, 66% of the 50 largest U.S. airports—which 

account for 80% of all enplaned passengers—are excessively concentrated. The bal- 
ance of the airports are considerea concentrated. 

There is a national debate regarding existing competition levels that has yet to 
include sincere input from major airlines. Therefore, without an industry "settle- 
ment" regarding the status of competition at the 20th year milestone, it is dan- 
gerous to allow the allocation of 80% of the domestic air transportation market 
among three alliances to proceed. 

Regulatory analysis should encompass the direct and indirect impacts on competi- 
tion to include the following considerations: 

1. Overlapping Routes. Airlines mislead when they argue that their alliances 
will only overlap on some small number or percentage of city-pair routes. 
Many of the route overlaps are huge markets such as Detroit - New York. 
For example. Continental and Northwest overlap in markets with a com- 
bined total of approximately 4 million annual passengers. 

The near total consolidation of the domestic U.S. market into just a few 
superpower supplier blocks will reinforce the recent practice of major airlines 
avoidmg competition by staying out of each other's hubs. 

2. Hub-To-Hub Quid Pro Quo. The Stealth weapon against competition and free 
markets will likely be the "wink and a nod" organization of hub-to-hub 
routes, capacity and pricing. For example, hypothetically. United could help 
alliance partner Delta in the Cincinnati - Salt Lake City market in exchange 
for Delta s help in the Los Angeles - Chicago market. 

Delta flies non-stop from Cincinnati to Salt Lake City while United flies 
from Cincinnati to Salt Lake City through Chicago. United could reduce its 
low fare capacity to Salt Lake City to allow Delta to raise its prices further. 
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In return for this favor, Delta could reduce its low fare capacity from Los 
Angeles to Chicago through Salt Lake City. This would allow United to in- 
crease its prices on its non-stop service from Los Angeles to Chicago. 

The breadth and scope of this category of quid pro quo, needs to be under- 
stood on an alliance-by-alliance and industry-wide basis. 

3. Domestic Airline Leverage Vis-a-vis Corporations. The proposed trans- 
actions—NW/CO - AAAJS - UL/DL—will provide airlines with even greater 
leverage in negotiations with corporations. In a hypothetical negotiation with 
Detroit-based "ABC Corp.", Northwest Airlines would likely have unfair le- 
verage over ABC Corp. For example, it could require, for existing discouints 
with Northwest Airlines to remain in effect, that ABC Corp. shift its busi- 
ness elsewhere in the new alliance network to Continental. 

4. International Airline Leverage Vis-a-vis Corporations. Hjrpothetically, after 
the United-Delta alliance is fully approved. Delta will be positioned to call 
on a corporation in Cincinnati and introduce the customer to their "new Star 
AlUance Global Supphers." In other words, the customer will have its inter- 
national suppliers dictated to them. 

Delta will be able to leverage its dominant position in the Cincinnati mar- 
ket to require corporations there to move market share to Star Alliance part- 
ners in other markets in order to maintain any type of discount with Delta. 
A quid pro quo will likely apply here. 

5. Consumer Confusion. In a free market, consumers require complete and ac- 
curate information regarding real choices in order to drive marketplace effi- 
ciencies and innovation. For example, 65 different airfares with varying rules 
between Cincinnati and Atlanta alone represents consumer confusion, not 
true consumer choice. When you overlay this already complex structure with 
the current 400 domestic and international airline alUances, comprising 177 
airlines—that on average last only 2V2 years—the consumer will continue to 
pay unnecessarily high prices. 

6. Airline Leverage Vis-a-vis Travel Agencies. In recent years travel agencies 
have had their commissions cut to a point where many are on the precipice 
of financial collapse. Similarly, because new airline entry has virtually dried 
up, incumbent airlines have been able to dramatically increase their leverage 
over travel agencies at the negotiation table on a variety of issues. 

As these alliance partners pull out of markets and reduce capacity in sup- 
port of each other's yield management goals, commission override programs 
will become more strategically targeted. Financially beleaguered travel agen- 
cies will be easy targets for airlines seeking to transform them into "Exclu- 
sive Dealerships" where, for example, the agency only sells Star Alliance 
partners in markets where those partners provide service. 

The long-term ramifications for competition are staggering and we are al- 
ready seeing the beginnings of the end-game with British Airways' test of an 
exclusivity-oriented commission override program in the Miami to London 
market. Travel agency dealerships would likely have the following con- 
sequences: 
• The loss of unbiased advice for consumers who need to understand the 

competitive choices available in an increasingly complex and confusing 
fare structure environment. 

• New entrant airlines will be effectively blocked from the primary distribu- 
tion channel. 

7. New Entrant Blocking. The proposed alUances will make available vast new 
resources, including joint frequent flyer and frequency scheduling and travel 
agency and corporate marketing programs, to frustrate new entrant competi- 
tion. 

8. The Demise of Frequent Flyer Benefits. DOT, and other industry participants, 
beheve that the competitive forces unleashed by deregulation have produced 
the frequent flyer benefit. Call it a discount, call it a perk—it's a quantifiable 
benefit. 

In recent years, airlines have dramatically expanded their ancillary fre- 
quent flyer programs with partners such as banks, florists and roofmg com- 
panies wherein airlines sell frequent flyer points for two cents per mfle. In- 
deed, one major airline has a program for undertakers where he receives one 
free round-tnp ticked for every 30 corpses shipped on the airline. 

The upshots are an increasing number of consumers accruing frequent 
flyer points and ever more angry travelers unable to redeem points for tick- 
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ets. The problem of securing seats to popular destinations using frequent 
flyer points has become frustrating for consumers. 

The proposed alliances will make it virtually impossible for the so-called 
"Road Warrior" to take his or her family on a vacation to a popular destina- 
tion that perhaps he or she spent years working toward. Airlines allocate ap- 
proximately 8% of their seat inventory for frequent flyer redemptions. 

If, for example, the Northwest - Continental merger is approved, 26 million 
Northwest frequent flyer members will have instant access to Continental's 
limited seat inventory. Consumers who are members of Continental's fre- 
quent flyer program, like the millions of Americans who belong to all six air- 
line alliance partners' frequent flyer programs, will lose a highly cherished 
benefit. 

V. Recommended Remedies 
As stated previously, there are sufficient compelling reasons to either block these 

proposed alliances or defer their examination until there is a "settlement" with the 
airline industry over a host of competition issues. Barring these outcomes, the alli- 
ances should only be approved if an effective set of remedies is enplaced to correct 
for current marketplace distortions and anticipated competition problems resulting 
from the further reduction in competition. 

PRIMARY REMEDIES 
1. Issue. The proposed alliances may offer "seamless" service in some cases. 

However, from a pricing standpoint, the customer will continue to be held 
hostage in individual city-pair markets as well as the hub-to-hub markets, 
as discussed earlier. Moreover, these alliances will greatly strengthen air- 
lines' market and pricing power. 

Major airlines like to use the telecommunications industry model as a ra- 
tionale for networked alliances. They argue that 30 years ago a phone call 
from Washington, D.C. to Cairo, Egypt would go through some five telephone 
companies, and the consumer would know it, often getting disconnected. By 
contrast, today the service is "seamless" even though the consumer is not 
aware he may still be handed off from one telephone company to another. 

However, the plausibility of the comparison ends there. Recently, AT&T 
announced a new cellular phone pricing plan. For 11 cents a minute cus- 
tomers can call anywhere in the country without roaming or long distance 
charges 24 hours a day, 365 days a year. Competitors are expected to follow. 

This is pro-competitive because businesses can now avoid being held hos- 
tage in individual monopolistic phone markets where obscene roaming 
charges are extracted. Unlike in the airline industry, businesses will be able 
to receive bids on their phone volume each year in a simple process that will 
support price competition. 
Remedy. The remedy is to require alliance airlines to offer a simplified, sys- 
tem-wide pricing structure. The structure could be based on a cents-per-mile, 
auwwhere in the system approach. Alternatively, to account for the saw tooth 
effect of per-mile pricing, mileage blocks could be established. 

This remedy would release businesses currently held hostage in monopoly 
markets and encourage price competition among the proposed three me^a 
networks. Businesses will be able to put their air travel volumes out to bid 
on an apples-to apples basis. 

2. Issue. Even large businesses that spend millions of dollars in annual air 
transportation purchases have surprisingly little parity at the negotiating 
table with airlines. Small businesses are particularly powerless. 

For example, in 1994, IBM with $300 million dollars in annual air trans- 
portation purchases asked its airline suppliers to remove frequent flyer pro- 
grams from their contracts. Airline response was not no—it was hell no. In 
what other industry would a buyer with $300 million dollars to spend not 
be able to negotiate what product features it wanted added, dropped or 
changed? 

Similarly, in 1996, the Business Travel Contractors Corporation, a cor- 
porate buying group, offered airlines $1.5 billion in business opportimities in 
exchange for a simpUfied airfare structure and airfares guaranteed for the 
term of a contract. Airlines were able to ignore $1.5 billion in new business 
opportunities! 

Airlines currently have awesome market power and incredible leverage 
over their very largest customers who spend millions of dollars on air travel. 
Allowing 80% of the country to be carved up among three superpower sup- 
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plier blocks could make 1998 seem like the good old days when a $2000.00 
coast-to-coast fare was apparently a bargain. 

The real point here is that Congress and federal regulators should not be 
so concerned about the Fortune 100 who have joined the Business Travel Co- 
alition out of frustration and concern. Rather, the concern should be focused 
on the other 9 million U.S. businesses that have no chance of negotiating 
with airlines. 

Congress should be particularly worried about a subset of U.S. businesses. 
According to USA TODAY, "About 276,000 companies account for 70% of all 
job growth. That's just 3% of all U.S. companies. And of those companies, 
97% have 100 or fewer people working for them when they start growing." 
Businesses require access to affordable airfares to grow their businesses. Our 
current robust economy is masking a deleterious impact on small businesses 
that we will all pay for sooner or later. 
Remedy. As a condition for alliance approval, regulators should require air- 
lines to negotiate business agreements with buying cooperatives comprised of 
small and mid-size businesses. The cooperatives would be self-organized smd 
independent from the government. This may be the only conceivable solution 
for the millions of small businesses and independent business travelers. This 
remedy is particularly appealing when combined with the preceding remedy 
regarding system-wide, simpliTied pricing. 

3. Issue. As explained earlier, the proposed alUances will likely eliminate for 
some consumers the benefit of the frequent flyer programs. The 26 million 
members of Northwest's frequent flyer program will surely find Continental's 
service levels and popular destinations to South America very appealing. 
Continental's frequent flyer members will likely lose much of their benefits 
as they will find it difficult, if not virtually impossible, to redeem their fre- 
quent flyer points for tickets to popular destinations at desirable times. 
Remedy. Regulators should require alliimce airlines to offer frequent flyer 
members the option of cashing in their frequent flyer points for two cents a 
mile—exactly what airlines are selling them for—so they could at least use 
the funds to help defray the costs of a flight on any airline providing service 
to the desired destination. Otherwise, the frequent flyer points become vir- 
tually worthless. 

SECONDARY REMEDIES 
1. Issue. Travel agency commission overrides can be targeted against new en- 

trant competitors in a way that prevents consumers from knowing a lower 
priced product is available in the market. For example, the Free Press re- 
ports, "And in a give-no-quarter move, a fax from Northwest to travel agents 
showed that the big airline was offering a whopping 20-percent commission 
to agents (who then typically got 10 percent) if they booked Northwest flights 
to the Pro Air destinations." 

The targeted use of override commissions can deprive a new entrant from 
reaching its breakeven load factor resulting in its exit from a market wherein 
the incumbent airline is free to raise prices. 
Remedy. DOT must issue guidelines regarding what constitutes unfair, exclu- 
sionary conduct with respect to use of override commissions. 

2. Issue. There are numerous anticompetitive practices such as commission bo- 
nuses targeted against new entrants. However, the recently proposed En- 
forcement Policy Regarding Unfair Exclusionary Conduct in the Air Trans- 
portation Industry focuses on the most important competition problem: an in- 
cumbent airline dumping massive numbers of cheap seats into a market to 
intentionally run a new entrant out. 

The objective of this predation is to prevent a new entrant from reaching 
its 60% breakeven load factor by starving it of traffic through adding capac- 
ity. If an incumbent carrier were to match a new entrant seat-for-seat, a typi- 
cal response to entry by Southwest Airlines, the new entrant would do just 
fine because market size can triple in response to affordable fares. 

However, when an incumbent that previously had 1,000 seats in a market 
at $75.00 responds to a new entrant by addug 50,000 seats at $75.00, it 
erodes its own revenues by millions of dollars. This is a "red flag" sign of pre- 
dation. 

The only rational explanations for losing such sums of money are if: 1) an 
incimibent's purpose is to run a competitor from a market and then recoup 
loses throxigh fare increases to previous or higher levels; and 2) if the preda- 



tion serves to discourage future entry into markets dominated by the incum- 
bent. 

BTC believes the proposed DOT policy is an important step of the many 
required to remedy market power abuses. BTC would like to see the policy 
strengthened in terms of punishment. 
Remedy. If an incumbent airline is foimd by an Administrative Law Judge 
to have engaged in predatory behavior, in addition to fines, it should be re- 
quired to maintain the capacity and pricing used in response to the new en- 
trant for 10 years. 

3. Issue. Computer reservation systems (CRSs) owned by major airlines are not 
permitted to compete on price because of DOT rules. Accordingly, the prices 
charged by CRSs are undisciplined and have increased recently at a rate of 
ten times the inflation rate for some airline customers. 

Major airlines that own these CRS's derive excessively profitable revenue 
streams that are used to cross-subsidize competition with low-fare airlines by 
dumping thousands of cheap seats into markets. Likewise, the exorbitant 
prices charged by CRSs increase costs for smaller, low-fare airlines. At the 
end of the day, the consumer is paying for a dysfunctional, costly distribution 
system in the price of the airline ticket. 
Remedy. Require major airlines to divest themselves of CRSs. Furthermore, 
allow corporations and buying groups to introduce price competition by 
issuing Requests For Proposals to the newly independent CRSs. Cross-sub- 
sidization will disappear, airlines' costs will fall and the consumer will bene- 
fit from lower prices. 

4. Issue. Major incumbent carriers at the four High Density airports were pro- 
vided takeofi" and landing slots for free as a result of the 1986 Buy-Sell Rule. 
These slots are extremely valuable as evidenced by entries on airlines' bal- 
ance sheets. The slots are a license to print money with the public's assets, 
and moreover, used to cross-subsidize competition with low-fare airlines. 
Likewise, new entrants catmot gain sufficient access to these strategically 
important airports because inctmibent airlines are unwiUing to sell or lease 
slots to them. 
Remedy. Require incumbent airlines at the High Density airports to pay a 
slot lease fee to the government in consideration of the value of these public 
assets. Proceeds should be used to support capacity expansion initiatives for 
new entrant competition. 

5. Issue. Frequent Flyer programs are a huge barrier to competition. Many air- 
lines respond to new entrant competition by doubling or tripling points to 
discourage consumers from supporting a new entrant. New entrant carriers 
without a mega network are at a disadvantage when faced with this type of 
targeted anticompetitive response. The problem will grow exponentially more 
serious as these proposed alliances combine their frequent flyer programs. 
Remedy. Require alliance partners to allow all airlines' customers to redeem 
their frequent flyer points on alliance partners' flights. For example, cus- 
tomers of Southwest Airlines would be able to redeem points earned on 
Southwest Airlines for tickets on United Airlines. This would reduce the anti- 
competitive impact of the combined alliance frequent flyer programs and be 
a major benefit to consumers. An ARC-like clearmghouse could facihtate the 
reconciliation process among airlines. 

Mr. Chairman, this concludes my testimony. I appreciate the opportunity to 
present a customer perspective on competition issues and the proposed alliances. 

Mr. HYDE. Thank you, Mr. Mitchell. 
Mr. Kahan. 

STATEMENT OF MARK S. KAHAN, VICE CHAIRMAN AND CHIEF 
OPERATING OFFICER, SPIRIT AIRLINES, INC., EASTPOINTE, MI 

Mr. KAHAN. Thank you, Mr. Chairman, and it's a particular 
privilege to be before you and also Ranking Member Conyers and 
the rest of the committee as a representative of a mid-west airline, 
one which weis founded in Detroit and which began operating in 
Chicago just this year. And I look forward to discussing some of our 
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rather interesting experiences, including our airport experiences if 
you like. 

Mr. HYDE. Yes, very much so. 
Mr. KAHAN. I begin my testimony by reviewing the overall state 

of competition as I see it. I basically came to Washington to work 
on airline deregulation with my mentor and previous employer, Dr. 
Kahn. And I'm pleased to say since I was part of that process, that 
I continue to believe that deregulation was a good idea for the 
country. It was a good idea to get the Government out of the mar- 
keting departments and out of the board rooms of the airlines. At 
the same time I think after 20 years, we can begin making some 
serious distinctions to see where the policy has worked well, and 
where it's worked less well. And in my testimony I try to m£ike four 
kinds of groupings of markets. 

The first—long haul markets, where passengers can readily use 
connections and are happy to use connections. I think there, the 
hub and spoke system has worked really well, to the benefit of con- 
simiers. I believe that most of the statistical benefit of deregulation 
arises in these kinds of markets. And I also believe that that is the 
area which could be most imperiled by the domestic alliances de- 
pending on their specific terms and scope. And I certainly hope 
that the Department of Justice and the Department of Transpor- 
tation will take a good, hard look at that. 

For whatever its worth, I speak primarily as a private citizen. 
Spirit does not operate in these markets. Our principal concern 
there is that the overall level of competition in the country does not 
lessen to the point where the major carriers can train even more 
of their resources on us. 

The second category of market is short to medium haul, non-stop 
markets primarily, spokes to airline hubs. And I think that's where 
we've had the most serious problems. And that's what the DOT 
competition guidelines are primarily aimed at. That's your Chicago/ 
Des Moines, or your Detroit/Boston, or Detroit/Philadelphia which 
have become rather notorious. And I look forward to answering any 
questions you might have on those as well. 

The third is leisure markets where new entrants like Spirit don't 
absolutely have to have a high fi-equency of operation to operate, 
where barriers to entry aren't quite as important. Therefore, there 
are a lot of new entrants in leisure markets. Nevertheless, I do, in 
my testimony, compare Detroit/Orlando with Minneapolis/Orlando 
just to give an idea of how important it is to have a new entrant, 
even in a leisure market, which is always been thought to have 
been almost competitive by definition. It isn't necessarily so. And 
there are some serious differences in the way the market structure 
in Minneapolis/Orlando works versus Detroit/Orlando. And I think 
it's interesting, both from a public policy standpoint and in terms 
of what's really going on out there today. 

The fourth segment of the domestic marketplace is that part of 
the domestic marketplace which is related to international avia- 
tion. That tends to be overlooked. I think it's really important, be- 
cause it's important to imderstand that new entrants like Spirit, at 
this point, are totally foreclosed fi"om international aviation. That 
has some powerful consequences. That means that we don't have 
the chance, nor will we ever probably have the chance—not within 
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my lifetime at least—to link up with a KLM. So, at a hub airport 
like Detroit, we're competing not only with Northwest, but also 
KLM and the rest of Northwest's partners. 

For deregulation to work, and I think it can work, the data indi- 
cates that new entrants are vital. I've reviewed personally, one by 
one, the 1,000 top origin-in-destination markets. And you can see 
that the long haul mau-kets are highly competitive. You can see 
that in those short to medium-haul markets that I talked about 
where Southwest or some other, in rare case new entrant is there, 
there's a powerful effect. If we're not there, fares are very high. 

I think that we need two fundamental things right now. We need 
a good, proper competition policy. We really do need to set the 
rules of the game. In my testimony, I cover the relationship that 
Mr. Hutchinson raised between the Sherman Act and Section 411 
of the Federal Aviation Act and the Airline Deregulation Act. I be- 
lieve the competition guidelines are fully in accord with the statute 
of the legislative history in all of that. And I'll be happy to take 
smy questions on that. 

I'd like to come back—and the second thing that we absolutely 
have to have, is we have to have a reduction in barriers to entry. 
No matter how good a competition policy we have, if there aren't 
gates and slots for us to operate with, we can't do business. If we 
wanted to go into DetroitWashington, Congressman Conyers— 
which we actually might like to do—we need to have three things 
that I hope well have in mv lifetime. One is, we would need to 
have gates at Detroit. Second, we would have to have slots at Na- 
tional Airport because our competitor competes at all three air- 
ports. That's very important competitively. And third, we would 
need to have a good competition policy. Because there are some 
things that Northwest has in a market like that which are impos- 
sible for us to have. We'll never have a Frequent Flier program 
that has the scope of Northwest. That's just beyond us. There are 
many other things that they have that can't be fixed, which I don't 
expect to be fixed, wouldn't asked to be fixed. Those things that we 
can fix, we darn well better fix or we're not going to have a very 
competitive aviation system, and then I fear for re-regulation. 

ni be happy to take your questions. Sir. 
(The prepared statement of Mr. Kahan follows:] 

PREPARED STATEMENT OF MARK S. KAHAN, VICE CHAIRMAN AND CHIEF OPERATING 
OFFICER, SPIRIT AIRLINES. INC., EASTPOINTE, MI 

SUMMARY 

Based in Detroit, Spirit operates 13 aircraft, has 900 employees, and serves 12 
U.S. cities. With the exception of 1996, Spirit has been profitable each year of its 
existence. Spirit does not serve "business routes," because it has found that it is vir- 
tually impossible to engage in toe-to-toe competition with major carriers under cur- 
rent government policy. 

The proposed airline alliances threaten to collapse six significantly overlapping 
national competitors into three fully overlapping entities. If all three alliances were 
fully implemented, the national HHI index could more than double, from about 1202 
to 2430. The nimiber and/or size of competitive hubs will likely decrease, threaten- 
ing to substantially lessen competition. New entrants will face even stronger chal- 
lenges in an increasingly concentrated market. If these alliances were approved, 
then the case for the Department of Transportation's Competition Guidelines would 
be even stronger. Predatory tactics which deter new entry must be stopped. 

Each alliance must be analyzed with a view to reducing tangible barriers to entry 
which thwart competition. For example. Spirit has no gates at Detroit. With North- 
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west already controlling "^e vast maiority of gates (at DTWl . . . under long term 
exclusive leases," it seems unthinkable that Northwest also might be permitted to 
control Continental's four gates at DTW. Alliance approvals must not result in a 
widening in the gulf between the "haves' and "have nots." However, if the alliances 
contain efficiencies which would release scarce gates and slots to "have nots," this 
is a procompetitive factor to be considered. 

International alliances make it harder for carriers such as Spirit to compete in 
the domestic marketplace. With alliances "feeding" each other on a more-or-less ex- 
clusive basis, the ability of smaller carriers such as Spirit to attract international 
connecting traffic is non-existent. The international alliance phenomenon makes it 
even more critical to take the necessary steps to level the playing field for domestic 
new entrants. 

Criticisms of DOTs proposed Competition Guidelines are groundless. By taking 
action in this critical area, D(5T has not "usurped" the authority of other agencies. 
The architects of airline deregulation intended joint responsibility within the Execu- 
tive Branch between the Departments of Justice and Transportation. 

The notion that the Competition Guidelines create a 'protected" or "subsidized" 
class of new entrants is consummate spin, nothing more. 'The major carriers remain 
free to "match" prices, and retain all of their enormous marketing and other advan- 
tages. They are essentially constrained only in their ability to flooid the market with 
seats in a manner which makes sense only if the new entrant is obliged to exit. 

Nothing in the Guidelines exceeds the DOTs statutory authority or legislative in- 
tent. Since at least Federal Maritime Commission v. Swedish American Line, 88 S. 
Ct. 1005 (1968), it has been settled that, even in the absence of express statutory 
language, an a^ncy not only may but should, in its decisions and rules, give effect 
to antitrust prmciples. Congress has re-enacted 49 U.S.C. §41712 without change 
on at least four occasions since 1938 without a hint of removing plenary agency au- 
thority over predatory or exclusionary practices, including pricing. The express mcm- 
date contained in 49 U.S.C.§40101 (aX7) to thwart "unfair, deceptive, predatory, or 
anti-competitive practices" remains similarly unchanged. 

STATEMENT 

Mr. Chairman, 
My name is Mark Kahan, and I am honored to appear before this Committee as 

Vice Chairman and Chief Operating Officer of Spirit Airlines, Inc. On a personal 
note, I came to Washington in 1977 from New York with Chairman Alfred E. Kahn 
to assist at the Civil Aeronautics Board, and have been involved in different aspects 
of airline competition ever since. Dr. Kahn has a far more accomplished student, 
Irwin Stelzer, who recently wrote of the issues before this hearing: "The answer . . . 
is not to forego the enormous benefit of deregulation, estimated by scholars at the 
Brookings Institute to have saved American consimiers billions of dollars. It is to 
apply competition policy with extra vigor and intelli^nce, even though the industry 
does not welcome such attention." The Committee's mvitation to appear today is an 
opportunity to present the viewpoint of smaller carriers, and the case for a more 
competitive industry environment, with Dr. Stelzer's admonitions in mind. 

Spirit is among the oldest of the surviving post-deregulation new entrants. The 
Company's roots in the travel business reach back to 1980 when founded by Ned 
Homfeld, who remains Spirit's principal shareholder and Chief Executive Officer. 
Spirit began operating its own airplanes in 1990, and 900 employees and 13 aircraft 
now serve our home town, Detroit, as well as Boston, Chicago, Pittsburgh, Cleve- 
land, Atlantic City, Myrtle Beach, Orlando, Tampa, Ft. Lauderdale, Melbourne (Sep- 
tember 14, 1998) and Fort Myers. With the exception of 1996, Spirit has been profit- 
able each vear of its existence. 

You will note that Spirit is unusual since we serve almost the same number of 
points (12) as we have airplanes (13). Our larger competitors typically have three 
or more planes for every point served. This is not an accident. Spirit's current busi- 
ness plan generally eschews "business routes" or hub-like operations which mandate 
large economies of scale. Instead, we concentrate on underserved or "leisure" mar- 
kets where one or two round trips per day is competitively sUfHcient. Spirit has 
learned the hard way that head-on, toe-to-toe competition with major carriers on 
business routes, under current government policy, is a siiicide mission, irrespective 
of the price or quality of service we offer. 

I have recently testified before the Aviation Sub-committee of the Committee on 
Transportation and Infrastructure about the practices of major carriers which have 
led Spirit to that conclusion, and why the Department of Transportation (DOT)'s re- 
cently proposed Competition Guidelines would enhance the success of Airline De- 
regulation, and would ask that this testimony (enclosed below) be entered into the 



200 

record of this hearing. Since today's hearing is primarily about the competitive im- 
plications of the recently euinounced alliances bietween the six major domestic car- 
riers, I should like to devote the bulk of this presentation to broader themes. 

THE STATE OF AIRLINE COMPETITION TWENTY YEARS AFTER DEREGULATION 

After twenty years of airline deregulation, one can perceive four relatively distinct 
market grouprngs: 

1. Medium to long haul city-pairs, where connections are either necessary or are 
effective substitutes for existing non-stop service. Examples of this market type 
would be New York-Los Angeles or Albuquerque-Boston. Passengers in these mar- 
kets have a choice of many carriers over multiple hubs—at least today, prior to fur- 
ther consolidation. While there are surely pockets of significant market power, 
which affect first class or late booking passengers, these city-pair markets tend to 
be quite competitive. Here, the efficiencies of "fortress hubs" are most likely to lead 
to lower prices and better service. It is my belief that the greatest benefits of Airline 
Deregulation have accrued to passengers in these types of markets. 

2. Short to medium haul city-oairs with non-stop service, typically spokes to a 
major carrier hub. Examples of tnis grouping woula be Chicago-Des Moines or De- 
troit-Boston. These city-pairs are frequently too notable for the lack of consumer 
choice available. Connections are viewed as highly inferior in these markets, and 
are not aggressivelv marketed. Though hubs located at secondary metropohtan 
areas (such as Charlotte) can have some beneficial impact on the frequency of serv- 
ice offered, the general characteristics of "fortress hubs" can lead to monopoly, par- 
ticularly when combined with tangible barriers to entry such as slot or gate con- 
straints. ' 

In these markets, the hub carriers enjoy a high degree of ability to control prices 
and exclude competition, and they exercise that ability. Entry or a realistic threat 
of entry by new carriers is the only hope for a competitive outcome, and it is not 
happening. The exception is markets where Southwest Airlines is competing, par- 
ticularly m the West. 

3. High density city-pairs involving popular leisure destinations. Examples are De- 
troit-Orlando, New York-Ft. Lauderaale or anything into Las Vegas. Carriers need 
not attain high frequency of service (or expensive frequent flyer programs) to attain 
competitive viability, and consequently, these markets are somewhat favored by low 
fare new entrants. 

Even though passenger price sensitivity limits its exercise, there is potential for 
exercise of monopoly power in these markets. For example. Spirit's late 1993 entry 
into the Detroit (DTW)-Orlando (MCO) market has resulted in considerably lower 
fares (and better service) than before. Attachment A compares average fares (in 
cents per mile (c.p.m.)) and capacity in the Minneapolis (MSP)-Orlando (MCO) and 
Detroit (DTW)-Orlando (MCO) markets, with 1994 as a base period. Northwest has 
a 100% non-stop monopoly in the MSP-MCO city pair. Because MSP-MCO (1,316 
miles) is a considerably longer stage length than DTW-MCO (960 miles), competi- 
tive yields should actually be lower, because unit costs decrease with distance. 

On Attachment A, note first that capacity and yields in the beginning of the pe- 
riod (First Quarter 1994) are quite similar for each market.^ Now, consioer the situ- 
ation today. It is plain that Northwest has reduced or marginally increased capacity 
on the higheryield MSP-MCO segment while virtually doubling capacity in the 
competitive DTW-MCO segment, in an evident attempt to deny Spirit market share 
and a profitable yield. In the Third Quarter, 1997, the most recent period reported 
upon, yields are 39.4% higher in the MSP-MCO monopoly segment despite the 
longer stage length. 

The lesson is a familiar one: so long as there are new entrants, fares in this type 
of market are unlikely to get out of line, since barriers to entry are relatively low. 
But neither Spirit nor any other carrier of which I am aware is planning to compete 
with Northwest on the MSP-MCO route. 

4. The fourth competitive market grouping, commonly overlooked, but appropriate 
for a hearing whose focus is the alliance phenomenon, would be any domestic leg 
of an international journey. The decline in interline connections and growth of non- 
traditional interior international gateways, which was among the first consequences 

• These constraints are most pervasive in the Mid-West and East, where Spirit operates. Chi- 
cago is less than an hour's flying time from Detroit, and is a natural focus for potential expan- 
sion. However, slots at CHare are either non-existent or prohibitively expensive. Operations at 
Midway are extraordinarily difficult because of the short runways. Spirit is pleased that the 
Committee is encouraging exploration of a third airport for this vital metropolitan area 

'181.366 total seats, with an O & D yield of 11.78 c.p.m. for DTW-MCfO, and 165.072 seaU 
with an O & D yield of 11.59 c p m for MSP-MCO. 
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of the Airline Deregulation Act, has substantially foreclosed this market to any car- 
riers other than major hub carriers. The growth of international alliances simply 
takes this process to its final conclusion. As shown below, this has important con- 
sequences for purely domestic aviation. 

THE PROBABLE IMPACT OF THE PROPOSED ALLIANCES 

I would not suggest that all markets fit neatly into these categories. Short haul 
shuttle type operations, for example, range from the duopolostic, protected, and high 
fare Washington-New York-Boston markets to the hotly competitive Los Angeles- 
San Francisco corridor. Still, this four-part analysis provides a reasonable frame- 
work for analyzing the impact of the proposed alliances. 

1. Medium to long haul city-pairs. The proposed alliances threaten to collapse six 
significantly overlapping national competitors into three fully overlapping entities. 
If all three alliances are implemented, and if each is assumeid to coordinate sched- 
ules, the national HHI index increases enormously, from about 1202 to 2430. (See 
Attachment B). It may be assumed safely that the number and/or size of competitive 
hubs will eventxially decrease. This development threatens to substantially lessen 
competition in that sector of industry where deregulation has been most effective. 

Smaller carriers can, moreover, only agree with Southwest's Herb Kelleher, the 
dean of discount carriers, that this increased consolidation "^akes it tough for start- 
ups to compete with big carriers that can make enough in their monopoly markets 
to subsidize losses in competitive markets."^ It follows that proponents of these alh- 
ances will have a very heavy burden in showing that their productive efficiencies 
are sufficient to offset the lessening of both actual and potential competition which 
would seem to be in the ofling. 

2. Short to medium haul non-stop markets. The negative impact of the alUances 
may paradoxically be less severe m these markets, where deregulation has been 
least successful. There is little or no evidence that these six hubs carriers invade 
each others' spoke markets on any regular basis or vigorously price compete on 
them. For example, following Spirit's 1996 exit from the Detroit-Boston market, 
Northwest, with its complete monopoly restored, enjoyed a yield of 42.36 c.p.m. 
(First Quarter 1997). In the similar Detroit-Philadelphia market, where Northwest 
faced some competition from fellow hub carrier USAir both before and after Spirit's 
exit, the yield was about 20% higher, 50.81 c.p.m., during the same time frame. 

What is clear is that, if the alliances are to be approved, the already compelling 
case for the Department of Transportation's Competition Guidelines is even strong- 
er. Herb Kelleher's admonition about cross-subsidies applies fully. As I and others 
have consistently testified, the issue is not deregulation vs. re-regulation but wheth- 
er deregulation can succeed if the industry continues to concentrate without new 
entry. Plainly, the greater the concentration, the greater the need for new entry. 
Predatory tactics which deter new entry must be extirpated. 

If the exclusionary tactics of the major carriers in these markets are not held by 
courts to be outright violations of § 2 of the Sherman Act, the Department of Trans- 
portation's authority and actions under 49 U.S.C. §41712 (formerly §411 of the Fed- 
eral Aviation Act) must not only be upheld but strengthened. Each alliance must, 
moreover, be analyzed with a view to reducing tangible barriers to entry which 
thwart competition. Consider the situation at Detroit's Metro Airport (DTW), where, 
according to the GAO, Northwest controls 'the vast majority of^ gates—under long 
term exclusive leases",* including six built for its exclusive use in 1997; Spirit, on 
the other hand, has no gates at DTW and is charged a premitui fee by the Airport 
Authority each time we land. If Northwest is to own Continental, it seems unthink- 
able that Northwest should then control Continental's four gates at DTW. On the 
other hand, were alliance proponents to demonstrate productive efficiencies which 
would open up scarce gates and slots for use by new entrants in current high fare, 
non-stop monopoly markets, new entrants and the travelling pubhc would have at 
least some reason to accept them as pro-competitive. 

3. Leisure markets. It is more difficult to estimate the competitive impact of the 
aUiances in this market sector. Spirit's principal competitors in the Northwest-Flor- 
ida markets are Delta and US Airways. Like most other major carriers, they have 
created, or are in the process of creating, a "carrier-within-a<arrier', whose specific 
mission is to gain (or re-gain) market dominance in low yield market segments. 
There is a temptation to say that these typ>es of markets will always be competitive, 
but, as noted in the discussion of Detroit vs. Minneapolis to Orlando, market struc- 
ture and competitive performance can differ widely even in leisure markets. 

>Wall Street Journal, April 7. 1998. 
«SUtement of John H. Anderson, Jr., GACWT-RCED-98-I12, p. 5 (March S, 1998) 
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While such differences will always exist under even the most enlightened govern- 

ment policies, there are dangers galore. These "carriers-within-a-carrier" are specifi- 
cally aimed at Southwest Airlines, and it should not be assumed that that amazing 
and admirable compan^ 'and former client of mine) will be forever successful or con- 
tinue growing. To the extent that the alliances do produce less national competition 
overall, and the major carriers are able to focus even more of their energy and re- 
sources on defeating Southwest, airline deregulation will be seriously imperiled. 
Compared to Southwest, the rest of the low fare industry is miniscule, both in mar- 
ket snare and competitive effect. 

4. International Traffic (domestic sectors). The merits and demerits of each of 
these alliances are not unrelated to international aviation competition. All of these 
carriers are major international airlines, and all are either members or aspiring 
members of various global alliances in being or in formation. Whether voluntary or 
involuntary "carve-outs" ^ will sufliciently negate the reduction in actual and poten- 
tial competitors will no doubt be hotly disputed in the days ahead, as the Depart- 
ments of Transportation and Justice proceed upon the full review they have prom- 
ised of all effects of the alliances. 

What is clear is that these alliances make it harder for carriers such as Spirit 
to compete in the domestic marketplace. There are no longer any domestic new en- 
trants with serious international aspirations, not even Southwest. The scope and 
scale required to compete with global alliances usually dwarfs the competitive capa- 
bilities of all but the largest airlines. Nor are smaller U.S. carriers attractive to the 
international alliances. At Detroit, this means Spirit is competing not just with 
Northwest, but with KLM, a major international airline, and other Northwest "part- 
ners." Spirit's ability to attract international connecting traffic is non-existent. Our 
competitor not only reaps the monopoly "rents" from U.S. government conferred Um- 
ited designation route awards (and airport slots), it as well has total dominion over 
feed and revenues from international traffic—facilitated by antitrust immunity. In- 
deed, the need to service such traffic is a reason why Northwest has argued that 
new gates at Detroit should go to it rather than smaller carriers such as Spirit who 
have no gates at all. 

The clear conclusion from the international aspects of the alliance phenomenon 
is that is even more critical to take the necessary steps to have as level a playing 
field for domestic new entrants as possible. Since some negative aspects of the com- 
petitive landscape probably cannot be fixed in any timely fashion, those that can 
be, must be addressed "with extra vigor and intelligence." 

THE DOT COMPETITION GUIDELINES ARE NECESSARY AND MERIT THE COMMITTEE'S 
SUPPORT 

I would like to finally address briefly the principal criticisms made by major car- 
rier spokespersons of the U.S. Department of Transportation's Competition Guide- 
lines. These are: 1) the Department of Transportation has usurped the responsibility 
of the Department of Justice; 2) the Guidelines create a new "protected class" of new 
entrant carriers; 3) the Guidelines lack a "cost basis"; and 4) they are beyond the 
Department's statutory authority. 

1. Executive Branch responsibility for airline competition. On this issue, I would 
like to attempt initially to provide some perspective on how matters reached the 
point where tne DOT had to act. There are then two important themes which need 
to be developed. First, there is an important role for antitrust with respect to airline 
hub behavior. Second, the Competition Guidelines properly fulfill a critical role 
while the Department of Justice does its necessary work. 

As described in greater detail below,^ the architects of airline deregulation clearly 
foresaw the need for vigorous antitrust oversight over the deregulating industry, 
and clearly intended joint responsibility within the Executive Branch between the 
Departments of Justice and Transportation. Insofar as predatory practices are con- 
cerned, this process lay largely dormant for many years. To some degree, this inac- 
tion reflected a certain climate of legal and economic opinion. Judge Bork's The 
Antitrust Paradox (1978) emerged the same year as the Airline Deregulation Act. 
It promulgated what became a de facto new rule of antitrust: successful predation 
is so rare that intervention is almost never worth the risk that legitimate competi- 
tion will be stifled. This viewpoint was embraced in early CAB cases, which were 
influenced strongly by "contestability theory", but eventually receded. As then Yale 

'See testimony of John M. Nannes, Deputy Assistant Attorney General, before the Sub- 
committee on Aviation, Committee on Transportation and Infrastructure, April 30, 1998, pp. 9- 
10 

'See enclosure below, p. 2 
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Dean (and new Executive Vice President of Northwest Airlines) Michael E. Levine 
wrote in 1987, "contestabihty analysis is unfortunately inconsistent with much ob- 
served behavior since deregulation . . . large holdover incumbents are not easily 
susceptible to predation, but smaller new entrants are."'' 

A second factor which may have inhibited more timely antitrust action—which 
might have preempted the need for the Competition Guidelines—is a good deal of 
confusion about airline costs. Currently, the principal publicly available source of an 
alleged predator's costs are those reported to the Department of Transportation on 
a monthly and quarterly basis pursuant to 14 C.F.R. 241. These reports, whose gen- 
esis reaches back well before deregulation, comprise accounting rather than eco- 
nomic costs, and are poorly suited to sophisticated exploration of carrier intent in 
the context of network operations. Mr. Levine, to his credit, called for research into 
this area, but, until recently, little was forthcoming. 

To the extent that costs are an antitrust issue, I am tentatively persuaded that 
the correct measure is marginal costs. Again, until recently, it was assumed that 
airline marginal costs comprised Uttle more than the expenses for an extra sand- 
wich (pretzels?) and a soft drink. To the contrary, as Roger Fones, Chief of the Anti- 
trust Division's Transportation Section, has pomted out in recent speeches, this is 
a simplistic formulation, overlooking many factors, particularly temporal ones. In 
fact, major carrier )rield management systems compute the relevant costs of accept- 
ing or rejecting a potential passenger many thousands of times every hour. We must 
hope that current Department of Justice inquiries into hub monopolization under 
§2 of the Sherman Act obtain an appropriate theoretical and factual basis for com- 
puting airline marginal costs. 

However costs are computed, it would, in my opinion, be a mistake to fixate on 
them. Pricing below "jm appropriate measure of cost" is indeed an element of a 
claim of predatory pricing, but the means of maintaining hub monopolies extend 
well beyond that limited issue. A partial list of exclusionary acts, beyond mere pric- 
ing, engaged in by certain hub carriers includes: 

(a) Domination of exclusive use gates and subsequent refusals to deal or im- 
position of tie-in requirements; 

(b) Hoarding of airport slots; 
(c) Short-term dumping of capacity, shifting it from higher yield markets in 

a manner which can make sense only if the new entrant exits with alacrity; and 
(d) Inclusion in corporate discount contracts of severe penalties for use of new 

entremt carriers. 
These practices all tend to restrict output in the long run. Whether considered 

single or jointly, are they really lawful in the context of the enormous market power 
created in these hubs? Does anyone believe that a new entrant, no matter how well 
capitalized, could begin to replicate these practices? 

Spirit Airlines is certainly not privy to Antitrust Division's current investigation, 
other than to respond to specific questions contained in a Civil Investigation De- 
mand. We can be sure, however, that the Division will proceed with care, recogniz- 
ing the importance and complexity of the questions presented. The Committee will 
recognize, of course, that a determination oy the Division that a Sherman Action 
violation has occurred is only the beginning of a process. 

Against this background, it would be wholly irresponsible for the Department of 
Transportation to ignore its own statutory mandate. Clearly, the industry is con- 
centrating too fast—and new entry is dissipating too quickly—to allow events blithe- 
ly to take their course. It is one thing to offer constructive criticism of the Guide- 
lines; it is another to deny that there is a problem, then obstruct and delay. 

DC)Ts initiative, moreover, is thoroughly sound as a matter of public policy. Con- 
sider the following: 

(e) Domestic aviation is protected from foreign competitors by law; 
(f) These are tangible barriers to entry which deregulation architects believed 

would be overcome by now, but which have in fact woreened; 
(g) There are industry economies of scope and scale which go well beyond 

those contemplated by deregulation architects; tmd 
(h) Domestic airline competition is intertwined with a very complex, and not 

always pro-competitive, bilateral international aviation system. 
These factors are not typical of the economy at large. They support a special role 

for the Department of Transportation, which has imique knowledge of and some- 
times control over them, in ensuring the continued success of deregulation. 

^ Yale Journal on Regulation, 393, 472-3 
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2. A protected class? The notion that the Competition Guidelines create a "pro- 
tected" or "subsidized" class of new entrants is consummate spin, nothing more. The 
major carriers overlook that they remain free to "match" prices, £md retain all of 
their enormous marketing and other advantages. They are essentially constrained 
only in their ability to flood the market with seats in a manner which makes sense 
only if the new entrant is obliged to exit. Consider that, at Detroit, Northwest en- 
joys the following: 

(a) Gate dominance; 
(b) A prior merger with its then primary competitor, Republic Airlines, ap- 

proved over the Department of Justice's objections; 
(c) Government conferred monopoly routes to Beijing, London, and Tokyo, 

which are normally so profitable that the money lost chasing Spirit out of mar- 
kets such as Detroit-Boston or Detroit-Philadelphia becomes lost in the round- 
ing; 

(d) Free slots to the three high-density airports, O'Hare, LaGuardia and Ron- 
ald Reagan National; 

(e) Overwhelming domination of local travel agencies by its own computer res- 
ervation system and of business travelers by its frequent flyer program; and 

(f) An antitrust imunized alliance with a major international carrier. 
Is Spirit the "protected" or "favored" carrier in Detroit? Does a rule requiring 

Northwest to pay some attention to short term proflt maximization when competing 
with Spirit make us so? 

3. Absence of a cost standard. It is true that the Competition Guidelines do not 
contain an explicit cost standard. I believe this is appropriate because the Depart- 
ment of Transportation is not dealing with predatory pricing per se, but an entire 
(and carefully described) scenario of exclusionary and monopolistic conduct. That 
said, it is clear that the Guidelines contain the correct cost standard implicitly: mar- 
ginal costs. 

When a potential hub carrier chooses to take capacity from a higher yielding, less 
competitive market, emd dump it into a newly competitive market at prices which 
make sense only if the new entrant exits, it has chosen an alternative which in- 
creases its costs but not its revenues. When it foregoes any semblance of yield man- 
agement, sells out a flight to local passengers at a very low fare, and loses the abil- 
ity to compete for even a small amount of higher yielding connecting trjtfHc, it has 
made a similar choice. Though under other circumstances, i.e., low barriers to entry 
with a commensurately low probability of recoupment, a policy mandating a sem- 
blance of short term profit maximization may be unnecessary, that is not the case 
in today's domestic airline industry. 

4. Legal authority. Nothing in the GuideUnes exceeds the DOTs statutory author- 
ity or legislative intent. Since at least Federal Maritime Commission v. Swedish 
American Line, 88 S. Ct. 1005 (1968), it has been settled that, even in the absence 
of express statutory language, an agency not only may but should, in its decisions 
and rules, give effect to antitrust principles. The policy statement relies in any 
event on far more than an antiquated "consumer protection" statute; 49 U.S.C. 
§41712 expressly outlaws "unfair methods of competition." Indeed, the Supreme 
Court found that it was expressly patterned after § 5 of the Federal Trade Commis- 
sion Act. American Airlines v. North American Airlines, 76 S. Ct. 600 (1956). The 
DOTs opponents evidently seek to deny the undeniable: Congress has re-enacted 49 
U.S.C. §41712 without chemge on at least four occasions since 1938 without a hint 
of removing plenary agency authority over predatory or exclusionary practices, in- 
cluding pricing. The express mandate contained in 49 U.S.C. §40101 (aX7) to thwart 
"unfair, deceptive, predatory, or anti-competitive practices" remains similarly un- 
changed. To argue that the Department of Transportation lacks authority to act 
once it has studied its policy choices, solicited public comment, and made a rational 
decision, simply won't fly. 

Mr. Chairman and members of the Committee, Spirit Airlines and its employees 
seek nothing more than a minimally fair opportunity to compete in what is, by anv 
measure, a diflicult industry for smaller companies. Unlike major carriers, we lack 
political strength except insofar as the travelling public is beginning to realize that 
our flght is theirs as well. Spirit is under no illusions about the massive effort which 
the Air Transport Association and its relevant members will expend in order to de- 
fend their "ri^t" to reduce competition. We appeal to the Committee to support the 
Executive Branch as it seeks to preserve and protect competition in domestic avia- 
tion and thus deter the very real prospect of re-regulation. 
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QUARTERLY STATISTICS FOR DOMINANT CARRIER FLIGHTS 

TOff^ROM ORLANDO AND: 

1994: 
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1Q 20 3Q 4Q 
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186.072   118,481     BS.81*   128.701 
1.00 1.00 1.00 1.0O 

19SS: 
TOUISMIS 
SMS <n6n To 1S84 

LoMFack)r(«) 

A»«rao« F«* (S) 
YMdptrCPM(<) 

O&O Paw«ng«n 
MwkM Shan (% ) 

213.242   188.853   197,602   282.854 
1.18 1.21 1.32 1.13 

845 774 

113.42     111.00      88.70      88.08 
11.78       11.48       10.07       10.02 

81,120     75,060    73,340   103,070 
60.3 80.2        675 75.4 

128,834   104MS    88,787   118,812 
078 0.88 1.00        0.82 

83.4 71.2        73.4 

15108    188.38    186J8    183.86 
11.58      1276      14.05      1240 

55.140    34.540    24.840    40.970 
77.8 78.8 73.9        72.0 

1996: 
TottlSMtt 
5«mlnd«Ta19»4 

LoMFwtor(%) 

Avtrag* Fan ($) 
YiMpwCPM(«) 

080PMa«no«« 
MwlcM Shin {%) 

320.856  284.866 275,834  312.847 
1.77 1.87 1.84 1.48 

106.83 
10.98 

844 

88.02 
10.30 

75.5 

88.33 
9J2 

755 

96.88 
10J4 

140,190  128.280  105.110  105.420 
78.6 75.5 79.7 782 

128,744   110,068    97,660   136,001 
0.78        0.93        1.14        1.06 

869 79.2 72J 

17594     197.76     196^1     174JS 
13.30      15.02      14J8      1371 

58.180    38M0    28.040 
72.8        709        70.9 

1997: 
TOMSMO 

S«MI IKMI To 1994 
311.078 

1.72 
287.125 

1.82 
266^87 

1.78 
301.068 

144 
138.824 

0.78 
109 J73 

093 
112.729 

1 31 
135.153 

1.05 

Load Factor («) 83.0 84.8 77.3 831 910 85.9 79J 81.1 

AwigaFnO) 
YI*ldp«CPM(f) 

127.78 
13.31 

106.13 
11.28 

94 06 
9.83 

rVa 
n/k 

18056 
13.62 

189.18 
1Z80 

180.93 
13.71 

r<«a 
rMa 

CMOPnMngon 
Mailial Shirt (%) 

113.590 
70.4 

108.390 
74J 

85.390 
74 1 

n/a 
n/a 

81.590 
848 

48.780 
728 

32.490 
70.8 

itfa 
iva 

1996 
ToMSMlt 
ScMalnda>Tol9»« 

342.468   306.056 
1.89        1.95 

181.386  144.020 
0.98        1.22 

8««er u 8. OCT. r-ioo Riavn and CMgavOMannen PMMngv Smy 
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ENCLOSURE 

"Anyone who sa)fs applying antitrust laws is the same as re-regulation is 
simply ignorant. To preserve competition we need the antitrust laws and 
vigorous enforcement of the antitrust laws. If this is regulation, then the 
whole economy is regulated." Dr. Alfred E. Kahn, as quoted in The Detroit 
Free Press, April 7, 1998, pg. 6A. 

Mr. Chairman, everyone on this panel should agree on one thing: as the Airline 
Deregulation Act reaches the ripe age of 20 this year, the nation can look back with 
pride on a truly bipartisan reform. Most analysts have indeed concluded that the 
net benefits of dere^lation outweigh the costs, and that the average traveler is 
much better off. Having come to Washington with Dr. Alfred E. Kahn twenty years 
ago to play a small role in the deregulation process, I am proud of this result. 

To celebrate a policy success does not, however, require us to ignore unanticipated 
industry trends, including questionable actions by established carriers to eliminate 
low fare competitors, whose numbers are rapidly decreasing. Furthermore, tangible 
"barriers to entry" in the airline business are actually getting higher as time has 
marched on. You can't fly without a place to land. When essential resources such 
as airport slots and gates are scarce, entrenched, politically savvy companies, with 
entire staffs whose purpose is to game the regulatory system in their favor, have 
an undeniable advantage over new entrants. 

All of these problems, which combine with particular intensity at single carrier 
dominated "fortress hubs," have been well documented in the economic literature 
and in any number of GAO and DOT reports. Some major carriers are extremely 
upset that responsible government officials are actually attempting to deal with 
these problems, however reluctantly. Unfortunately, some of these carriers are re- 
sorting to unsubstantiated and even personal attacks, e.g., that public servants at 
DOT are "re-regulators" or "enemies of the free market." To the contrary. Congress 
and the Executive Branch are to be commended as they begin what should be a seri- 
ous effort to find practical solutions for current problems, cures which are not 
"worse than the disease" and which actually help travelers and communities. If 
these hearings could have one desirable result, it would be that the DOT's oppo- 
nents offer constructive criticism, not spin. 

The architects of airline der^ulation did not advocate a simplistic laissez-faire 
approach to the marketplace. Tney firmly believed in the importance of procom- 
petitive antitrust principles, and clearly intended their enforcement to be a Federal 
executive responsibility shared by the Departments of Transportation and Justice. 
The legislative history of the Airline Deregulation Act could not be clearer: "Apart 
from the encouragement of new entry, the Board [now the Department of Transpor- 
tation] is given the companion directive to prevent anti-competitive practices and 
avoid industry and market concentration. . . . Predatory behavior, market con- 
centration and other economic evils should be avoided and remedied." S. Report 95- 
631, 95th Cong., 2d Session (1978), p. 52 

Subsequent events have justified this concern for effective enforcement. Selective 
citation of incomplete data can not negate the generally accepted conclusion that 
concentration in the industry is increasing. In a recent study, "Airline Competition 
at the 50 Largest U.S. Airports - Update," Salomon Brothers investigated market 
shares on an airport-by-airport basis (rather than by the customary national aver- 
ages) and identified "an unprecedented degree of concentration in the airline busi- 
ness." Since that study, Northwest Airlines, the country's fourth largest carrier, has 
bought a controlling interest in the sixth largest, Continental. According to recent 
press reports, American Airlines, Delta Airlines, US Airways, and United Airlines, 
I.e., the vast bulk of the industry by any measure, have been actively discussing how 
some of them might combine in response. The most recent DOT market share statis- 
tics, set forth in Appendix A, show the big getting bigger and wealthier and the 
small getting smaller and poorer. There is nothing intrinsically wrong with bigness, 
of course; but those who profess blithe unconcern about these developments are the 
ones who are encouraging re-regulation of the industry. 

Though no one knows what the efficient mitrket structure of the airline industry 
will ultimately turn out to be, the level of increased concentration mandates a modi- 
cum of caution before we assume that oversight of anti-competitive practices is un- 
necessary. The real issue is not re-regulation vs. deregulation but whether deregula- 
tion can ultimately succeed if there is increasing concentration and no new entry 
into the marketplace. No advocate of deregulation ever dreamed that the industry 
would evolve without the discipline of actual and potential competition. 

What all analysts have shown is that the single most effective competitive dis- 
cipline arises from entry by a low fare competitor, such as Southwest Airlines. For 
a while, Uiere were several would-be imitators of Southwest but, since the Valujet 
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crash in 1996, and in the wake of predatory practices by major carriers, the number 
of these new entrants is swiftly declining. Five have ceased operating in the past 
year. As set forth in Appendix A, any statistics which purport to show that low fare 
airlines are doing well or expanding reflect at most the success tmd growth of a very 
unique company, Southwest Airlines; remove Southwest from the statistics and the 
low fare airline industry is miniscule, with less than 3% of total domestic revenue 
passenger miles (RPM's). We cannot base an entire national aviation policy on the 
expectation that a single company, whose share of the national market grew but 
modestly from 6.37% in 1996 to 6.41% in 1997, will discipline the entire mdustry. 

Can public policy help? Relaxing the High Density Rule and taking other steps 
to increase competitive access for new airlines which did not receive "grandfathered" 
airport slots and gates simply cannot be construed as re-regulation. We should be 
suspicious when entrenched carriers defend these entry barriers as their unique en- 
titlement. 

The more difficult question is whether pubUc policy should intervene to defend 
smaller carriers from predatory activities, particularly in the pricing area. Again, it 
is difficult to see how enforcement of antitrust standards on a timely basis can be 
deemed re-regulation. Indeed, Section 102 of the Airline Deregulation Act (now 49 
U.S.C. § 40101(a)(9)) expressly requires the prevention by the Department of Trans- 
portation of "unfair, deceptive, predatory, or anti-competitive practices in air trans- 
portation." 

It should be clearly understood that there is no doubt as to whether predatory 
pricing and capacity dumping actually occurs in the airline business, only whether 
there is anythmg that can usefully be done about it. Whatever one might think of 
dicta in recent Supreme Court predatory pricing cases,* neither of them arose in the 
context of a service industry largely driven by network economics of scale and scope. 
The classic treatment of airline predation was written in 1987 by then Yale Dean 
(and now Executive Vice President of Northwest Airlines) Michael E. Levine, who 
trenchantly parsed the "puzzling persistence of apparently predatory behavior in de- 
regulated airline markets," noting that "economists comnutted to a high degree of 
airline market contestability have historically maintained that predation is doomed 
to failure and is therefore unlikely because the capital assets involved in airline pro- 
duction are mobile." He concluded, "(tlhis contestability analysis is unfortunately in- 
consistent with much observed behavior since deregulation . . . large holdover in- 
cumbents are not easily susceptible to predation, but smaller new entrants are." 4 
Yale Journal on Regulation, 393, 472-3 

In fact, predatory conduct can be remarkably blatant. At Spirit, we are most fa- 
miliar with competitive conditions at Detroit, our home base. In a previous state- 
ment of my views on this subject to the Transportation Subcommittee of the Senate 
Appropriations Committee, on March 5, 1998, I recounted some of our experiences, 
particularly in the Detroit-Philadelphia/Boston markets, competing with Northwest 
Airlines. If Northwest's actions in throwing us out of those markets is not predation, 
then there is no such thing as predation. Rather than lengthen this testmiony un- 
duly, I am attaching that testimony hereto as Appendix B, tor the record. 

Tnis Committee should be aware that Northwest continues to pour capacity into 
markets which Spirit continues to contest. Appendix C shows Northwest non-stop 
scheduled seats in Detroit-Florida markets form 1994 to the present. In each case, 
our 1995 entry precipitated a flood of seats, particularly in the Detroit-Orlando 
(MCO) and Detroit-Fort Myers (RSW) markets. In the latter market, which we have 
developed assiduously. Northwest has literally doubled its seats over the last year. 
Mr. Chairman, the message that hub dominant carrier is sending to us is very clear. 
The message to the travelling public will be equally cleeir if we choose to leave. 

If there is going to be a low fare industry in this country zdongside hub dominat- 
ing "fortress earners," there is now no choice but to deflne the une between legiti- 
mate, hard-nosed pricing and predatory tactics. This is a difficult but not insur- 
mountable task. 

The DOT'S proposed Airline Competition Policy Statement (issued April 6, 1998) 
seems to be directly aimed at the type of egregious behavior outlined above. The 
PoUcy Statement zeros in on three specific scenarios which appear wholly irrational 
in the absence of predatory intent, "rhe DOTs critics have evidently failed to notice 
that incumbent carriers remain perfectly free to match a new entrant's fares. They 
are constrained only in their "right" to add so much capacity at the new low fares 
that their aggregate gross revenues actually decrease even as the costs incurred in 
providing the new capacity increase, i.e., the domintrnt carrier's marginal revenue 
is either negative or totally disproportionate to its marginal costs. Rawer than ^1- 

* Brooke Group v. Brown & Williamson Tc^mcco Corp., 113 S. Ct. 2578 (1993) and Malsuthita 
Electrical Industrial Co. v. Zenith Radio Corp., 106 S. Ct 1348 (1986) 
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minate against any attempts to define predatory conduct, the critics should explain 
why carriers would want to do the things the Department would proscribe, if the 
intent is not predatory. 

SERVICE TO SMALL/MEDIUM COMMUNITIES 

Spirit has targeted two small-to-medium commercial airports, Atlantic City, New 
Jersey (ACY) and Myrtle Beach, South Carolina (MYR) as focus points, and think 
of ourselves as a specialist in this field. In both cases, we are providing services to 
large cities, such as Boston or Orlando, where travelers want to travel without going 
through a major carrier hub each and every time. 

The challenge for this type of service is competing with the major hub carrier's 
superior service frequency, frequent flyer program, override commissions, and ex- 
tremely aggressive pricing responses. To combat these advantages requires proper 
aircraft selection, reliable service, and low fares. These tasks are our responsibility. 
It also requires access to airports which travelers find attractive, which are fre- 
quently the High Density Airports. We at Spirit have found the DOT's exemption 
process excruciatingly frustrating, and have two applications (Myrtle Beach and 
Melbourne, Florida) which have been on file at DOT for more than seven months. 
The HDR and other govemmentally imposed barriers to entry must be aggressively 
attacked if service to small/medium size communities is to increase substantially. 
If these barriers are reduced and proper competition guidelines are in place, service 
to these communities will be greatly enhanced. 

Mr. Chairman, the 881 employees of Spirit Airlines appreciate this opportunity 
to appear before you today. We seek only a reasonable opportunity to compete. 

APPENDIX A 

U.S. DOMESTIC SCHEDULED PASSENGER CARRIERS 
THE YEAR 1997 

US OOMtSTIC 
WT INCOME 

lOOOOl 

CARRIER GROUP SHARE 
OF US DOMESTIC RPM'S 

UUiGE SCHEDULED 
PASSENGER CARRIERS 
(Since 1389) 

RENO ($11,628) 
AtRTRAN ($15,344) 
VAIUJEI (Merged with Airlran) ($86,833) 

FRONTIER ($18,945) 
MIDWAV (Relocated to RgleighA)urham in 199) $24,950 
SPIRIT $887 
VANGUARD ($28,246) 
KIWI INTERNATIONAL ($19,862) 
EASTWIND n/a 
SUN WORLD INTERNATIONAL alt 
PRESTIGE lA 
PRO AIR (Began Operation in 1997) nft 

NO SCHEDULED SERVICE AS OF APRIL 1998 

PAN AMERICAN ($50,620) 
CARNIVAL (Merged with Pan Am) ($75,978) 

WESTERN PACIFIC ($55,601) 
AIR SOUTH ($15,362) 
AIR 21 lA 
JETTRAIN iM 
NATIONS AIR n/a 
TRISTAR 

TOTAL 

n/a 

($3S2.5«1) 2.98X 

MAJORS 
DELTA $736,965 
UNITED $494,238 
AMERICAN $459,291 

NORTHWEST $542,455 
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U.S. DOMESTIC SCHEDULED PASSENGER CARRIERS—Continued 
THE YEAR 1997 

Ui DMCSIC 
•CTMnM 

IIXJOOl 
CWRCR flfHMP SHWC 

or us DOKsnc mn 

(MNTINENTAl (Proposed NW Alliance) 
AMERICAN WEST (EusUng Alliance with CO) 

$218,218 
$101,988 

US AIRWAYS 
SOimWEST 
MR 

TOTAl 

$1,033,167 
$317,772 

$21,375 
$74,030 

93.15% $3,999,499 

NX OTHER (MRRCRS 
ALOHA 
AMERICAN TRANS AIR 
HAWAIIAN 
MIDWEST EXPRESS 
TOWER AIR 
USAIR SHUniE INC. (Acqui.-ed by US Aurnys) 

$4,267 
$11,195 
($1,305) 
$24,229 

($17,219) 
$2,794 

» 

AIR WISCONSIN 
ATLANTIC SOUTHEAST 
CONTINENTAL EXPRESS 
EXECUTIVE AIRUNES 
HORIZON 
MESA 
TRANS STATES 
AU OTHERS 

TOTAl 

$3,669 
$50,190 
$35,877 

$1,742 
$2,966 

($13,553) 
$24,690 

$368,353 

3JK $497,895 

TOTM. US DOMESTIC $4,144,812 lOOX 

Seur» Dot Form 41 
Mt: M dit> rtiwM) 

U.S. DOMESTIC SCHEDULED PASSENGER CARRIERS REVENUE PASSENGER MILES (000) 
1996-97 

US. Dowsnc us. DOMESTIC 

1996 PERcan 1997 PERCENT 

PASSENGER 
CARRIERS 
(Since 1989) 
. RENO 2.756.252 0.648 2.904,166 0.656 

AIRTRAN 929,699 0.219 929.980 0.210 
VAIUJET (Merged with AirTran) 1.467.956 0.345 1.467.455 0.332 

FRONTIER 782.861 0.184 1.028.272 0.232 
MIDWAY (Relocated to 988.433 0.232 652.219 0.147 

Raleigh/Durham in 1995) 
SPIRIT S50.921 0.130 635,502 0.144 
VANGUARD S53.024 0.154 560.149 0.127 
KIWI INTERKATIONAl $15,377 0.192 449.200 0.101 
EASTWIND 63.403 0.015 77.408 0.017 
SUN WORLD INTERNATIONAL 5.445 0.001 23.262 0.005 
PRESTIGE 21.166 0.005 2.593 0.001 
PRO AIR (Began Operation in 1997) n/a n/a n/a n/l 

NO SCHEDULED SERVICE AS OF APRIL 1998 

PAN AMERICAN 120,169 0.028 1.013,219 0.229 
CARNIVAL (Merged with Pan Am) 2.025.949 0.476 1.452.070 0.328 

WESTERN PACIFIC 1,519,890 0.357 1,795,773 0.406 
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U.S. DOMESTIC SCHEDULED PASSENGER CARRIERS REVENUE PASSENGER MILES (000)— 
Continued 
1996-97 

US DomesTic US OOMESIIC 

1996 KRCENT 1997 PERCENT 

AIR SOUTH 3S4.044 0.083 196.197 0044 
AIR 21 53.549 0.013 0 0000 
JEHRAIN 62.326 0.015 0 OOCO 

m NATIONS AIR 13.539 0.003 0 0000 
TRISTAR 

TOTAL 

n/a n/a 0 0000 

13.1M.003 310% 13,187,465 2.98% 

MAJORS 
* DELTA 72.908.095 17.142 77.776,696 17 570 

UNITED 72.491.324 17.044 75,015,635 16946 
AMERICAN 72.830,395 17124 74,313,191 16.788 

NORTHWEST 38.998.541 9169 40,907,227 9.241 
CONTINENTAL (Proposed NW Alliance) 30.423.327 7153 33.394,454 7.544 
AMERICAN WEST (Existing Alliance 14.901.359 3.504 15,757,078 3.560 

with CO) 

US AIRWAYS 35.973.074 8458 37,559,725 8485 
SOUTHWEST 27.085.487 6.368 28,359,109 6406 
TWA 19.512.407 4.588 19,736,454 4459 
ALASKA 

TOTAL 

9.045.162 2.127 9.545.055 2156 

394.169.171 92.68% 412,364,624 93.15% 

All OTHER 
CARRIERS 

ALOHA 695.716 0.164 720,868 0163 
AMERICAN TRANS AIR 4.725,075 I.IU 3.184,406 0719 
HAWAIIAN 3.130.865 0.736 3.312,899 0 748 
MIDWEST EXPRESS 1.239.146 0291 1,409,103 0.318 
TOWER AIR 1.490.174 0350 1,678,153 0.379 
USAIR SHUTTLE INC (Aquired by 276.527 0065 295,878 0.067 

USAimrays) 

AIR WISCONSIN 524.474 0123 607,980 0.137 
ATLANTIC SOUTHEAST 877.276 0206 928,038 0210 
CONTINENTAL EXPRESS 900.230 0212 1.176,256 0266 
EXECUTIVE AIRUNES 40.733 0010 37,759 00O9 
HORIZON 867.459 0204 889,943 0.201 
MESA 998.608 0235 507,575 0.115 
TRANS STATES 426.009 0100 484,870 Olio 

« AU OTHERS 

TOTAL 

1,769,258 0.416 1,883,425 0425 

17.961,550 4.22% 17,117,153 387% 

TOTAl US 425,314,724 100% 442,669,242 100% 
DOMESTIC 

Souict: DOT Fofin 41 
(n/i; no data rep<ifted} 

APPENDIX B 

TESTIMONY OF MARK S. KAHAN 
BEFORE THE TRANSPORTATION SUBCOMMITTEE OF THE APPROPRIATIONS COMMITTEE OF 

THE U.S. SENATE 

MARCH 5, 1998 

Mr. Chairman, my name is Mark Kahan. I had the privilege of coming from New 
York to the Civil Aeronautics Board in 1977 with Chairman Alfred E. Kann to assist 
in deregulating the airlines, and am honored to be appearing before you today as 
Vice Chairman and Chief Operating Oflicer of Spirit Airlines, Inc. Spirit is among 
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the oldest of currently operating post-deregulation carriers. We began service in 
1989 juid, until 1996, were profitable every quarter. 

As the Airline Deregulation Act reaches the ripe age of 20 this year, the nation 
can look back with pride on a truly bipartisan reform. How memy today argue that 
Washington bureaucrats are better equipped than the marketplace to decide pre- 
cisely which city pairs deserve airline service, the efficient number of carriers that 
can fly a route, or the exact price to be charged? Most analysts have concluded that 
the net benefits of deregulation outweigh the costs, and that the average traveler 
is much better off. Having been part of the deregulation process, I am proud of this 
result. 

We cannot, however, ignore some serious adverse industry trends, including loss 
of service to smaller communities, extreme price differentials between business and 
leisure travelers, and actions by establishea carriers to eliminate low fare competi- 
tors. Furthermore, tangible "barriers to entry" are actually getting higher, as time 
has marched on. When essential resources such as airport slots and gates are 
scarce, entrenched, poUtically savvy companies, with entire staffs whose purpose is 
to game the regulatory system in their favor, have an imdeniable advantage over 
new entrants. 

All of these problems, which combine with particiilar intensity at single carrier 
dominated "fortress hubs," have been well documented in the economic literature 
and in jmy number of GAO and DOT reports. There is nevertheless frustration as 
Executive Branch spokesmen have expressed understanding and concern, but with 
little action. We at Spirit are pleased that the logjam seems to be breaking. The 
Departments of Transportation and Justice are to be commended as they begin what 
should be a serious effort to find practical solutions for current problems, cures 
which are not "worse than the disease" and which actually help travelers and com- 
munities. 

Several of the major carriers argue that current Congressional initiatives such as 
this hearing—designed to improve competitive conditions in the airline market- 
place—are a de facto effort to re-regulate the industry. Mr. Chairman, this kind of 
diversionary thinking should be firmly rejected. These carriers overlook that the ac- 
tions under consideration are themselves substantially deregulatory in nature. To 
understand this, we might reflect on how Delta Airlines and US Airways can charge 
$404.00 for an unreserved round trip coach ticket between New York and Washing- 
ton, while a comparable ticket between San Francisco and Los Angeles costs 
$237.00. The answer does not lie in differing costs. The New York-Washington trip, 
216 air miles, is actually much shorter than San Francisco-Los Angeles, at 338 
miles. All the airports in question are highly congested; the passenger volumes are 
ample to exploit the relevant economies of scale. Why are New York-Washington 
passengers paying so much more? 

The essential answer is straight-forward: The US Air-Delta duopoly faces almost 
no actual or potential competition in this city pair because a regulation, called the 
High Density Rule (HDR), rigidly excludes any new entrants at New York's La 
Guardia and Washington's National Airport, among others. The HDR was designed 
in 1967 to eliminate runway delays, before the advent of wide body aircraft and dur- 
ing the era of rigid mileage based price controls. It has long since become a tool of 
monopoly whose anti-competitive consequences have managed to evade the level of 
skepticism that outdated regulations are supposed to receive in 1998. If current ef- 
forts in Congress have one central theme, it is the relaxation of the HDR. That some 
major carriers think such ideas are "re-regulation" is more than a little ironic. 

It should be understood that the architects of airline deregulation did not advo- 
cate a simplistic laissez-faire approach to the marketplace. They firmly believed in 
the importance of pro-competitive antitrust principles, and clearly intended their en- 
forcement to be a Federal executive responsibility shared by the Departments of 
Transportation and Justice. 

Subsequent events have justified this concern for effective enforcement. Con- 
centration in the industry continues increase. In a recent report, "Airline Competi- 
tion at the 50 Largest U.S. Airports - Update," Salomon Brouiers investigated mar- 
ket shares on a route-by-route basis (rather than by the customary national aver- 
ages) and indentified "an unprecedented degree of concentration in the airline busi- 
ness." This trend, which helps explain some of the recent real increases in airline 
fares, is worrisome. Though no one knows what the efficient market structure of 
this dynamic industry will ultimately turn out to be, this level of increased con- 
centration does suggest the need for a modicum of caution before we assume that 
oversight of anti-competitive practices is unnecessary. 

The real issue is not re-regulation vs. deregulation but whether deregulation can 
ultimately succeed if there is increasing concentration and no new entry into the 
marketplace. No advocate of deregulation ever dreamed that the industry would 
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evolve without the discipline of actual and potential competition. Quite the contrary: 
Analysts in 1978 posited extremely low barriers to entry into airline markets, be- 
heving aircraft to be the most mobile of assets. Now, as Salomon Brothers and oth- 
ers have shown, concentration has increased to the point where actual competition 
on most non-stop routes is limited to carriers with a hub at one end, leaving most 
consumers with a maximum of one or two choices. Many small-to-medium sized 
communities have lost service altogether. Under these circumstances, passengers 
with relative inelastic demand, pnmarily business travelers, and travelers from 
smaller commtmizes, will pay an enormous fare premium. 

What all analysis has shown is that the single most effective competitive dis- 
cipline arises from entry by a low fare competitor, such as Southwest Airlines. (Its 
competition largely accotmts for the low fares in the Los Angeles-San Francisco 
market noted earlier). For a while, there were several would-be imitators of South- 
west but, since the Valujet crash in 1996, and in the wake of predatory practices 
by major carriers, the number of these new entrants is swiftly declining. The num- 
ber of new scheduled passenger carriers certificated by the Department of Transpor- 
tation declined from 8 in 1996 to 3 in 1997. Only a few of these ever began operat- 
ing and even fewer continue to do so. This is an unprecedented situation which 
should be a source of genuine concern. 

Can public policy help? To an unreconstructed deregulator like myself, the pros- 
pect of real re-regulation is dismaying. But, relaxing the High Density Rule and tak- 
mg other steps to increase competitive for new airlines who did not receive "grand- 
fathered" airport slots and gates simply cannot be construed as re-re^lation. We 
should be suspicious when entrenched carries defend these entry barriers as their 
unique entitlement. 

The more difficult question is whether public policy should intervene to defend 
smaller carries from predatory activities, particularly in the pricing area. Again, it 
is difficult to see how actual enforcement of antitrust standards on a timely basis, 
which is all current legislative proposals would require, can be deemed re-regula- 
tion. Indeed, Section 102 of the Airhne Deregulation Act (now 49 U.S.C. §4101(aK7)) 
expressly requires "the prevention |by the Department of Transportation) of unfair, 
deceptive, predatory, or anti-competitive practices in air transportation." 

It should be clearly understood that there is no doubt as to whether predatory 
pricing and capacity dumping actually occurs, only whether there is anything that 
can usefully be done about it. In fact, predatory conduct can be remarkably blatant. 
At Spirit, we are most familiar with competitive conditions at Detroit, our home 
base. On December 15, 1995 we began a single DC-9 (about 100 passengers) daily 
roundtrip flight from Detroit to Philadelphia, oflering fares as low as $49 one-way 
and extending in tiers to $139.00. Northwest, the dominant carrier at Detroit, did 
not "match" immediately. Instead, it continued on a previous strategy to raise its 
fares in that market. 

According to DOT statistics. Northwest's Detroit-Philadelphia yield in the first 
quarter of 1996 was 42.82 cents per mile (cpm), 11% over the previous year. This 
route was profitable, and our low fares developed a passenger base which otherwise 
would not nave traveled. Encouraged by this success, on April 15, 1996, Spirit began 
a single DC-9 roundtrip from Detroit to Boston. The introductory fare was $69.00 
one-way, with our highest fare $159.00. Northwest had, however, evidently decided 
to ensure that our success at Philadelphia not be repeated. It immediately 
"matched" by making the $69.00 introductory fare available on all of its eleven daily 
flights and on virtually all coach seats. Northwest's cent per mile in the second 
quarter of 1996 in the Detroit-Boston market fell to 17.09 cpm, 52% below the pre- 
vious year. 

On May 11, 1996, the Valujet tragedy unfolded in the Everglades. As the Commit- 
tee is aware, the publicity surrounding the crash and the FAA response to it had 
a short run, debilitating affect on public confidence in smaller airlines. In June 
1996, we began hearing rumors that "Northwest will unload on Spirit" in the De- 
troit-Philadelphia market. And that is what happened. On June 30, 1996 Northwest 
"matched" Spirit's $49.00 fare in the Detroit-Philadelphia market on all flights and 
simultaneously increased its capacity by more than 15% over the previous year. Its 
yield dropped from 37.85 cpm in the third quarter of 1995 to 17.59 cpm, a drop of 
more than 54%. The story is detailed on Charts 1-2 (Philadelphia) and 3-4 (Etoston). 

It is probable that Northwest sacrificed out-of-pocket not less than $10 million be- 
cause of its fare decreases and capacity increases in the Detroit-Boston and Detroit- 
Philadelphia markets in the third quarter of 1996 alone. These actions clearly made 
no sense unless Northwest was confident that Spirit would be obUged to exit the 
market. And they were correct. On September 8, 1996 Spirit flew its last flight to 
Boston. On September 30, 1996, we flew our last flight to Philadelphia. Within a 
few months, a passenger traveling from Detroit to Boston would pay a one-way fare 
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of $460.00, an increase in excess of 500%. The lowest, heavily restricted discount 
fares were $263.00 roundtrip (Thursday through Monday) and $219.00 (Tuesday 
and Wednesday, only). A passenger flying from Detroit to Philadelphia on North- 
west paid a one-way fare of $381.00. The heavily restricted Thursday through Mon- 
day roundtrip fare would have been $181.00 and the Tuesday and Wednesday fare 
$151.00. The loser was first and foremost the traveling public, and of course Spirit 
as well. 

As we studied the matter more closely, it became clear that Northwest was not 
taking extraordinary actions only in the few East Coast markets in which we at- 
tempted to compete. In the fall of 1994, Spirit entered into the Detroit-Orlando mar- 
ket. Again, it met initial success. However, as you can see from the accompanying 
graph (Chart 6), Northwest subsequently flooded the market with seats. During the 
third quarter, 1994, Northwest had offered 150,000 seats. After our entry, during 
the third quarter of 1996, its capacity exceeded 275,000 seats, an amazing 40% rise 
for a mature market such as Detroit-Orlando. (During this entire period, as set forth 
on Chart 7, Northwest's overall domestic system was exceedingly stable from both 
a capacity and yield standpoint.) The carrier simultaneously dropped its average 
yield to 9.22 cpm, the lowest it has been in recent history and plainly below a remu- 
nerative level (Chart 5). You will pardon us for believing that Northwest tried to 
put Spirit out of business in the third quarter of 1996. 

Charts 1-4 confirm that in the Detroit-Boston and Detroit-Philadelphia markets. 
Northwest has reduced its capacity since Spirit's exit and, of course, raised fares 
drastically. A slightly different but no less ominous picture emerges in Detroit-Or- 
lando, where we have chosen to draw the line and attempted to defend ourselves. 
Northwest has steadily poured on capacity so that it now ofrers almost 350,000 seats 
in the most current quarter, almost doubling its schedule over a two-year period. 
Mr. Chairman, these tactics only make sense if the big guy is trying to tell the little 
guy that no step is too extreme, no matter how unprofitable or costly, in order to 
"hold on to our passengers." With all deference, some steps are indeed too extreme 
and do cross the line into illegality. If there is going to oe a low fare industry in 
this country alongside hub dominating "fortress carriers," then it is important to de- 
fine the line between legitimate, hard-nosed pricing and predatory tactics. Unless 
public policy does not want competition in markets like Detroit-Philadelphia, this 
work must be done. There is now no choice. 

Even in the absence of predatory pricing and capacity dumping, issues previously 
identified by GAO and DOT as barriers to entry need urgently to be addressed. Mr. 
Chairman, Spirit Airlines enplaned over 19,000 passengers from Detroit in Decem- 
ber, 1997, without a gate. We go from one carrier to the next seeking unused space 
for which we may contract at oidd times of the day. Because we lack a gate, we are 
not entitled under the rules of the local airport authority to be a "signatory airline." 
Because Spirit is not a signatory airline, we are assessed a 25% surcharge over the 
rates charged to other carriers including, obviously, our major competitor. Aside 
from totally constraining our ability to grow any furler, this Catch-22 situation vio- 
lates the following basic economic and legal principles: 

1. // is discriminatory. When a Spirit MD-80 lands, it certainly costs no more 
than a MD-80 operated by our competitor. In fact, it costs less. The costs 
of a hubbing airport like Detroit are largely driven by the need to have 
enough facilities available to meet the intense demands of the connecting 
banks which occur sporadically throughout the day. We at Spirit are more 
than willing to schedule around the peaks of Northwest's hub system, if we 
have the gates and flexibility to do so. Charging more when costs are less 
is the very essence of economic discrimination. 

2. Il degrades our service. Because we are obliged to obtain such gate space as 
is available from other carriers during periods of their slack use, our pas- 
sengers can be delayed through no fault of our own. If the carrier with which 
we are dealing has a delay, our plane and passengers must wait until space 
becomes available. 

3. It raises our costs. Not only do we have to pay the discriminatory landing 
charge, we must pay very hjgh gate use fees. The carriers who accommodate 
us are not charitable institutions. We pay handsomely as these carriers quite 
understandably take advantage of our predicament. No one at Detroit, how- 
ever, has ever charged us as much as Northwest. 

Interestingly, although Northwest has always taken the position that it is fiilly 
utilizing its gates at Detroit, it permitted Spirit to use one of these gates for our 
flight to Atlantic City, a route where we do not compete with them. We were re- 
cently obliged, against our strongest wishes, to move even this flight because of 
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obligatory "tied" deicing charges which ranged up to 10 times higher than those im- 
posed by other suppliers. It is well recognized in the economic literature that delib- 
erately raising a rival's costs, particularly with respect to an essential facility like 
gates, is itself predatory. 

Mr. Chairman, I have elaborated primarily on predatory practices, gates and air- 
port slots because they are the most fundamental and direct barriers to entry. They 
are not the only ones. To the extent requested by the Committee and staff, we will 
be pleased to offer for the record our real world experiences with respect to com- 
puter reservation systems, frequent flyer programs, commission overrides, and kin- 
dred practices. 

In conclusion, I wish to emphasize that Spirit and its 881 employees seek no spe- 
cial favors from anyone. For the last eight years, we have competed in the market- 
place each and every day and we are committed to the success of Airline Deregula- 
tion. We commend the Committee on its initiative in fostering this hearing. The 
competitive issues we have discussed are flxable if the nation has the will and de- 
sire to make the deregulation process work to its fullest potential. 
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Mr. HYDE. Well, Mr. Kahan, we have Mr. Hudson and Mr. 
Karaganis to hear from but I'm constrained to interrupt and ask 
you, you know, those of us who think we need a third airport in 
the northern Illinois—and Peotone is just a location, it doesn't have 
to be there. But we hear over and over again from United and from 
American that nobody wants to fly out there. How can you have an 
airport that no airlines wants. As I've just heard you, you'd like ac- 
cess. You can't get any gates at O'Hare. Am I right? 

Mr. KAHAN. Our problem in Chicago is a little different than our 
problem in Detroit, Sir. We can't get slots at O'Hare, so we don't 
even worry about getting gates. That's impossible. We have started 
operating to Midway, but Midway is a very constrained airport, Sir. 
We actually have to put special engines on our airplanes. And it's 
really very difficult to operate  

Mr. HYDE. You would take advantage of a third airport if it's fea- 
sible. I mean you'd like a shot at that, wouldn't you? 

Mr. KAHAN. Yes, Sir. 
Mr. HYDE. And don't you think there are other airlines, too, that 

are shut out because of the non-availability of gates and slots, and 
there's just so much space up in the air. 

Mr. KAHAN. Sir, if theve were an airport in Chicago that we were 
comfortable operating into, we would be there in a big way. And 
I am certain that that would be the case with other new entrants 
as well. 

Mr. HYDE. Thank you very much, and forgive my interrupting 
the continuity. 

Mr. Hudson. 

STATEMENT OF PAUL HUDSON, EXECUTIVE DIRECTOR, 
AVIATION CONSUMER ACTION PROJECT, WASHINGTON, DC 
Mr. HUDSON. Thank you. Chairman Hyde, Mr. Conyers, and 

members of the committee. The Aviation Consumer Action Project 
was founded by Ralph Nader in 1971. We seek to protect the rights 
and interests of the flying public in areas of safety, cost, and con- 
venience. Thank you for inviting me here to testify today on what 
we believe is probably the most important economic issue in com- 
mercial aviation in this decade—the state of competition in the air- 
line industry. 

In late 1997, it became clear that the airline industry had fully 
recovered from its flnancial problems of the early 1990's. Its operat- 
ing costs were down. Its capacity utilization was up; it was expand- 
ing overseas at a great rate. Ticket prices were up 18 percent in 
1997 alone, and profits were at record levels. But all airlines were 
not doing well. Regional and smaller airlines, with the exception of 
Southwest, were losing money and going out of business. How 
could this be in boom times in the U.S. and around the world in 
aviation, that there was a net loss in airlines as more exited than 
entered the business? How could it be that competition was leading 
to much higher consumer prices, more crowded flights, and coupled 
with lower costs for the airlines? The second highest operating cost 
of airlines is fuel. That's gone down in the last 8 months by at least 
20 percent. 

The answer is that mayor airlines have figured out how to beat 
the system of free market competition that Congress thought it en- 
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acted in 1978. Major carriers have been busy undermining free 
markets in a variety of ways. It's complicated, but in essence, it in- 
volves the use of unfair competition that limits consumer access to 
low-cost transportation. It includes refraining from vigorous price 
competition, engaging in various forms of what some people con- 
sider commercial bribery or coercion. It limits consumer access to 
price information, utilizes discriminatory pricing, deceptive adver- 
tising to a maximum extent possible. 

Most of these methods are legal because Congress, in its enthu- 
siasm to decontrol the airlines, exempted them from many Federal 
and virtually all State and local economic regulation. In our view, 
the Congress left half the job undone. Rules for fair competition 
were never really enacted in the airline industry. Instead the job 
was given over in a general way to the U.S. Department of Trans- 
portation and to a lesser extent the Department of Justice. Which, 
in our view, have been ineffective, to date, in stopping these anti- 
competitive practices. 

So, for example, major airlines can control consumer access by 
locking up most of the gates at major airports with long-term 
leases and financial arrangements that give them veto power over 
airport expansion or even the use of competing airports and new 
airport construction. Msgor U.S. airports are the choke points 
through which most of the Nation's eiir traffic, as well as much of 
the world's must pass. Other methods include bait and switch ad- 
vertising of low-cost air travel with little or no supply. Airlines are 
now exempt from State and local deceptive advertising laws, and 
making regional airlines offers to become partners, we would con- 
sider them vassals of major carriers or essentially be put out of 
business. Code sharing allows one airline to sell transportation on 
another partner airline as though it were its own, and no law re- 
quires disclosure or limit special deals between airlines that should 
be vigorous competitors, not cooperators. 

Now six major carriers controlling about 80 percent of all of the 
seats in the U.S. have announced they will form three airline alli- 
ances by this summer. According to some industry witnesses at the 
April 30th hearing that I attended before the House Aviation Sub- 
committee, this will effectively lead to only four major carriers, not 
just in the U.S., but in the world. And we believe this could happen 
within a year. Accordingly, a competition problem is now a crisis 
or emergency requiring immediate action. Without congressional 
action in this session, we believe that the msgor alliances will be 
a done deal by the fall. And the era of airline competition will have 
ended, replaced by three or four global corporate cartels. 

Accordingly, we recommend that Congress enact, one, a 6 to 12- 
month moratorium on airline alliances; two, draft and enact an 
Airline Competition and Consumer Protection Act to establish rules 
of fair competition for the industry; and, three, enact a Federal 
anti-price gouging law to cap airfares at 50 cents per passenger 
mile, which is approximately five times the break even point. With 
bipartisan cooperation this can be done. 

In my testimony, I go into a variety of the policies that we be- 
lieve should be incorporated into a Airline Competition Act, and I 
have previously submitted testimony to the Aviation Subcommittee 
in detail on airline alliances which I would refer you to. 
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I would just like to close with a couple of quotes. The father of 
free market economics, Adam Smith, once observed, "People in the 
same trade seldom meet together, even for merriment and diver- 
sion, but the conversation ends in a conspiracy against the public 
or in some contrivance to raise prices." More recently, on the front 
page of yesterday's Wall Street Journal, another authority was 
quoted, "Free markets do not exist in a state of nature. Free mar- 
kets are things that have to be defined by custom and law." 

Congress must not forget these fundamentals of free market com- 
petition. If they do, deregulation of airlines, as well as other indus- 
tries, will quickly evolve into corporate cartels and monopolies far 
worse than the regulated industries they replaced. 

I'd be glad to take any questions. 
(The prepared statement of Mr. Hudson follows:] 

PREPARED STATEMENT OF PAUL HUDSON, EXECUTIVE DIRECTOR, AVIATION 
CONSUMER ACTION PROJECT, WASHINGTON, DC 

Good afternoon. My name is Paul Hudson and I am executive director of the Avia- 
tion Consumer Action Project which was founded by Ralph Nader in 1971. We seek 
to protect the rights and interests of the flying public in areas of safety, cost and 
convenience. Thank you for inviting me to testily today on what I believe is the most 
important economic issue in commercial aviation in this decade: The State of Com- 
petition in the Airline Industry. 

In late 1997 it became clear to most independent industry observers that the air- 
line industry had fully recovered from its financial problems of the early 1990s. Its 
operating costs were down, its capacity utilization was iip, it was expanding over- 
seas at a great rate, ticket prices were up about 18% in 1997 alone and profits were 
at record levels. But not all airlines were doing well. Upstart and low cost airlines 
with the exception of Southwest were losing money and going out of business. How 
could this be that in boom times in the U.S. and aroimd the world in aviation that 
there was a net loss of airlines as more exited than entered the business? How could 
it be that competition was leading to much higher consumer prices, more crowded 
flights, and lower costs for the airlmes? 

The answer is the major airlines have now figured out how to beat the system 
of free market competition that Congress thought it enacted in the Airline Deregula- 
tion Act of 1978. In short, the major carriers have been very busy undermining free 
market competition, while the U.S. DOT and the Justice Departments have been 
distracted or asleep. How major airlines do this is complicated, but in essence it in- 
volves use of unfair competition that limits consumer access to low cost air transpor- 
tation, refrains from vigorous price competition, engages in various forms of com- 
mercial bribery and coercion, lunits consumer access to price information, and uti- 
lizes discriminatory pricing, and deceptive advertizing to the maximum. Most of the 
methods are legal, because Congress m its enthusiasm to decontrol the airlines and 
exempt them from federal, state and local economic regulation, left the other half 
of the job undone. Unlike most other industries, the airlmes do not have many rules 
of fair competition. 

So for example, the major airlines can control consumer access by locking up most 
of the gates at major airports with long term leases and financial arrangements that 
give them veto power over airport expansion or even the use of other competing air- 
ports and new airport construction. Major U.S. airports are the choke points 
through which most of the nations air traffic must pass, as well as much of the 
world^. Other methods include bait and switch advertizing of low cost air travel 
with little or no supply (airlines are exempt from state and local deceptive advertiz- 
ing laws), making regional airlines "offers" to become "partners" (vassals) with 
major carriers or be put out of business. Code sharing allows one airline to sell 
transportation on another "partner" airline as its own, and no law requires disclo- 
sure or limits special deals between airlines that should be vigorous Competitors 
rather than Cooperators. 

Now the six major airlines that control about 80% of all the seats in the U.S. have 
announced that they will form three alliances by this summer. According to airline 
industry witnesses at a hearing before the House Aviation Subcommittee on April 
30th, 1998, this will effectively lead to only four major carriers (United-Delta, Amer- 
ican-US Airways, Northwest-Continental and Southwest), not just in the U.S. but 
in the world. Accordingly, a competition problem in the airline industry has now be- 



come a competition emergency requiring immediate action. Without Congressional 
action in this session, we believe that the major alliances will be a done deal by 
this fall and the era of airline competition will have ended, replaced by three or four 
global corporate cartels. 

Accordingly, we recommend that the Congress (1) enact a 6 to 12 month morato- 
rium on airline alliances, (2) draft and enact an Airline Competition and Consumer 
Protection Act of 1998 to estabUsh rules of fair competition for the industry, and 
(3) enact a federal anti-price gouging law to cap air fares at 50 cents per passenger 
mile (five times the break even point). Now is the time for those members of Con- 
gress, especially those that strongly support airline competition and consumer pro- 
tection, to stand up and defend both the free market and a basic level of consumer 
protection. With bi-partisan cooperation, the other half of the job left undone in 
1978 can be successfully accomplished in 1998. 

At the last two hearings I testified before the Aviation Subcommittee, industry 
witnesses urged that Congress do nothing claiming that any action would amount 
to re- regulation of the airlines. I would submit that the opposite is true, doing noth- 
ing will permit the industry to curtail competition all on its own, totally contrary 
to the result envisioned by Congress when it deregulated the airlines 20 years ago. 
While the free market often has few friends, it has been the engine that has brought 
lower air fares and better service to most of the U.S. and the world. However, the 
free market is quickly breaking down and need new laws are needed to enforce fair 
competition. 

ACAP recommends that strategy and policy goals guiding an Airline Competition 
and Consumer Protection Act should include the following elements: 

1) Free access of all airlines to code sharing benefits (similar to the access rules 
in the telephone and electric utility industries). 

2) Increasing airline and airport capacity by 4% to 6% per year to keep up with 
growth in air travel, to prevent overcrowding and higher air fares. 

3) Fair access to gates at major airports by all airlines. 
4) Encouragement of greater use of secondary airports and military surplus air- 

ports. 
5) Use of larger aircraft to increase capacity on heavily traveled routes. 
6) Encouragement of high speed rail and other faster dedicated means of trans- 

porting passengers quickly between airports in the same region as well as 
to and from downtown business centers and major airports. 

7) Encouragement of point to point or in-line air travel as the major alternative 
to hub and spoke systems used by most major airlines. 

8) Installation of a new air traffic control system within 3-5 years. 
9) Granting consumers the same protections they receive in other industries. 

No less an authority than Adam Smith, the father of modem capitalism and free 
market economics, observed: "People of the same trade seldom meet together, even 
for merriment and diversion, but the conversation ends in a conspiracy against the 
public or in some contrivance to raise prices." Most recently, as reported on the front 
page of yesterday's Wall Street Journal, Ron Chemow, author of the acclaimed and 
most revealing biography of John D. Rockefeller Sr., Titan, noted: "Free markets do 
not exist in a state of nature. Free markets are things that have to be defmed by 
custom and law." The Congress must not forget these fundamentals of free market 
competition. If they do, the deregulation of airlines as well as other industries will 
quickly evolve into corporate cartels and monopolies far worse than the regulated 
industries they replaced. That in turn will quickly lead to higher prices and infla- 
tion, following by higher interest rates, reduced competitiveness and productivity for 
U.S. business, and an end to the current economic boom. 

Paul Hudson has provided additional recent testimony before the House Aviation 
Subcommittee on the issues of Airline Alliances smd Airline (Competition, April 30, 
1998; The Authorization of FAA and Airport Improvement Program in Light of Rec- 
ommendation of the National Civil Aviation Review Commission, March 25, 1998. 

ORGANIZATIONAL DESCRIPTION AND INTEREST STATEMENT 

The Aviation Consumer Action Project (ACAP) Group is an independent not-for- 
profit corporation founded by Ralph Nader in 1971. It receives no federal govern- 
ment grants and has no contracts with any federal government agency, air carriers, 
airport authorities, or aircraft manufactures. 
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Paul Hudson, executive director, has been a member since 1991 of the FAA's Ad- 
visory Committee on Rulemaking (representing Pubhc Citizen from 1991-1997), a 
400 member committee with many working groups advising the FAA on all aviation 
safety matters. Presently, he is the only public interest member of that groups Exec- 
utive Committee and has been a member of the Emergency Evacuation Working 
Group since 1992. He edso serves on the FAA's Aviation Security Advisory Commit- 
tee and chairs its Working Group on Public Education. 

Mr. Hudson was president of the Families of Pan Am 103/Lockerbie from 1989 
to 1992. From 1977 to 1987 he was general counsel to the NYS Crime Victims 
Board. He has practiced law in Albany, New York and New York City, is listed in 
Who's Who in American Law, and has been a consultant to and a longstanding 
member of the Victims Committee of the American Bar Association. He is a grad- 
uate of the University of Michigan (B.S.) and Cleveland Marshall College of Law 
(J.D.) 

Mr. HYDE. I thank you very much, Mr. Hudson, and parentheti- 
cally—and I don't mean to be disruptive of this meeting because 
this has nothing to do with airlines—but I couldn't help thinking 
as I heard the word "competition" used with such reverence, why 
competition isn't good in education, in grammar schools, in high 
schools? My, God, there's a disconnect there—a terrible disconnect. 
Competition is wonderful in the airline industry. It ought to be 
good in elementary schools, too. But that's heresy, and that's an- 
other subject for another day. 

We now come to Mr. Karaganis, who is not only a nice guy and 
a brilliant lawyer, but has infinite patience. And so, Mr. Karaganis. 

STATEMENT OF JOE KARAGANIS, PARTNER, KARAGANIS AND 
WHITE, CHICAGO, IL 

Mr. KARAGANIS. Mr. Chairman, thank you. Ranking Member 
Conyers, members of the committee. I listened with interest. I have 
great respect for the Justice Department and for the Department 
of Transportation. I served as a Government lawyer in one capacity 
or another for about 25 years of a 30-year practice. But I couldn't 
help but be shocked when I heard praises like, "the state of com- 
petition in the airline industry is quite good. That deregulation is 
a success story." 

Again, for my purposes, in light of current media events, that's 
kind of like the captain of the Titanic saying, "We've got a small 
leak, but otherwise the cruise is going quite well." I suggest to you 
that the story is quite different than was portrayed by the Depart- 
ment of Transportation and the Justice Department. What you're 
seeing, in terms of the terminology of alliance cartels, is really the 
latest step in a 20-year progression of monopolization in this indus- 
try since so-called deregulation. And I want to put a couple of 
things to rest. We're not talking about practices at the cusp of the 
21st century. We're talking about practices that were pulled 
straight out of a textbook that Judge Cooley—for whom the Cooley 
Law School in Lansing is named, who was the first chairman of the 
Interstate Commerce Commission, could have written as to preda- 
tory practices and monopolistic practices of the railroad industry 
which I used to represent. They were bad practices then; they are 
bad practices today. And they are bad practices whichever industry 
pursues them. 

Now let me suggest to you that the cartel problem in this indus- 
try is already in existence. There are a number of factors that they 
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have used to carve up markets. And we have a number of rec- 
ommendations for the Judiciary Committee to consider. 

What we also want to emphasis to this committee and the Con- 
gress, itself, is that the impact of these practices go well beyond the 
problem of high prices for the business community. We are con- 
cerned about that. Most of our mayors are business people. We are 
concerned about the impact on the economy. 

But our concern goes to a number of other areas as well—loss of 
critical air service, reduced margins of safety, toxic eiir pollution 
Problems, and some really—I can think of no other word—despica- 

le practices with respect to trying to pit region against region and 
community against community in an attempt to pursue the monop- 
olies. 

I'm not going to go into a lot of detail on these. I would surest 
to the committee, and I brought copies here of the report by Con- 
gressman Hyde and Congressman Jackson which makes O'Hare 
and the Chicago mau-ketplace a case study, that I think is particu- 
larly illustrative of these problems and how they affect the region. 

I would also direct the committee's attention, respectfully, to the 
testimony given by Congressman Jackson and Congressman Hyde 
before the Aviation Committee of the House, Transportation, and 
Infrastructure Committee. Congressman Jackson pointed out some- 
thing very severe that, when we talk about 0'Heu"e and we talk 
about the problems of the Chicago region, it's as if, "well, those are 
just Illinoisans talking about it." 

Congressman Jackson put together some graphs that I hope the 
committee has time to study. Triese are charts of the markets that 
are losing access to the Chicago marketplace. The small towns and 
the small business centers either have lost or will lose access to the 
Chicago market. And this isn't a function of, again, I would say 
this—the previous witness made reference to a study of 19th cen- 
tury economics. 

Mr. Chenow has just published a book on John D. Rockfeller. 
John D. Rockfeller was an imminently rational man. He carved up 
markets. The airlines are doing the same thing. It's not done out 
of any perverse evil; it's done because it's rational for them to do 
so, to maximize the profits. Unfortunately, what's rational for them 
is not good for us. And what's happened here, is that because they 
are being rational and rationing capacity which is exhausted, 
they're putting in flights to Tokyo and taking out flights from Lan- 
sing and Traverse City. And that's the kind of problem we've got. 
If you want to access markets, you've got to have capacity. The 
gentleman from the airline that would like to get access illustrated 
this point. 

We talk about reduced margins of szifety, and the next time any 
members of this committee or the audience wants to fly into 
O'Hare, ask the captain after you land, whether you've gone into 
O'Hare under what s called a LAHSO procedure. It's called a "land 
and hold short." In May of last year at O'Hare, because of the con- 
stant need to push more planes into O'Hare without building new 
competitive capacity, we almost had another Tennerife, and I won't 
go into—those of you who may remember the tragedy in the Azores 
with two 747s. Oh, we were going to be a bit smaller. We almost 
lost a Boeing 747 and a Unit^ 737. Why? Because we are running 
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cause we don't have capacity elsewhere in the Chicago market- 
place. 

Now we've got a number of recommendations, and I would ask 
the committee—Congressman Hyde is well familiar with this—we 
cannot get law enforcement. Congressman Hyde is concerned about 
law enforcement. I'm a former law enforcement official; I'm con- 
cerned about law enforcement. We can't get the Federal Govern- 
ment to exercise law enforcement responsibilities to protect public 
health and safety around airports. We've got some of the worst air 
pollution problems around O'Hare in the Nation, and U.S. EPA 
looks the other way. That's the infamous letter that Congressman 
Hyde alludes to of October 1st, 1997, which 7 months later has not 
been answered. These are questions we've been asking for years 
and not getting answers. 

What are our recommendations about these problems? Number 
one. Congress should impose a legislative moratorium on all domes- 
tic alliance cartels while Congress develops a comprehensive solu- 
tion to the problem of monopolization of the airline industry. You're 
not going to come up with the answers you need; you're not even 
going to come up with the questions you have to ask in the short 
space of an oversight meeting or a short-term process. Put a mora- 
torium in place while you can engage in a thorough study of this. 

And I want to emphasize this point: I keep hearing this, "Let's 
not go back to deregulation." The airline industry today is one of 
the most heavily subsidized, financially regulated industries in the 
country. This Government is a partner in many of the very monop- 
olistic practices which many people on this panel are talking to, 
through the financial subsidy practices and the airport regulation 
practices in this country. 

So, again, to suggest that, "Gee, let's not go back to the bad old 
days of regulation," the existing monopoly problems existing in the 
industry today are fostered by Government regulatory and subsidy 
policies in place today, and Government looking the other way in 
addressing these problems. 

Second, Congress should conduct what I call a "first principles" 
approach or examination of the industries and the national goals 
for the industry. This is something that is going to take some time. 
This is not the time or place to get into the details of it. 

Third, the markets we're talking about here are the markets in 
the major urban business centers in this country. And Congress is 
going to have to decide what it wants with respect to access to 
those markets, so that we can bring in the Traverse Cities, and the 
Lansings, and the Des Moines, and these other communities, and 
get them access to our major business market. 

So Congress is going to have to set the goals. What do we want? 
And those goals are very simple. Do we stuff it all into Logan? Do 
we stuff in all into O'Hare? Or do we build environmentally-sound 
new capacity? And that's something that's very important. 

Congress is also going to have to understand something else. Ev- 
erybody in the press talks about this as if its a Federal problem 
with only Federal solutions. Airports in this country are built and 
operated under State law authority. Unless Congress addresses 
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this in an environmentally responsible manner, the States are 
going to rebel. 

We're rebelling in Illinois right now. We are not going to have 
major new capacity forced down our throat at O'Hare. We've been 
talking about new capacity. We want new capacity, but we want 
it in an environmentally sound new airport. We talk in our paper 
about a number of strategies for new airport capacity. I won't bore 
you with it at this point. 

Next point, Congress should avoid band-aid strategies. The idea 
of throwing in a few more slots at O'Hare and calling it bringing 
in new competition is ridiculous, is a joke. Bringing one flight a day 
in from Reno Air from Reno, Nevada, does not make major com- 
petition for United and American. And anybody who thinks other- 
wise is dreaming. Congress should avoid band-aid measures such 
as what we called the incremental slot creep. Where the airlines 
stand in the way of new construction, as they have done across the 
Nation—and if you think this problem is isolated to Illinois, take 
a look at the second section of the Wall Street Journal today, when 
Continental Airline has now brought in longer service out of Love 
Field, and listen to American Airlines scream about it, and suing 
the City of Dallas for trying to allow new competition to come in. 
Where the airlines stand in the way of new construction and new 
capacity. Congress should compel these airlines to give up their 
Government-owned slots of capacity constrained airports. If we 
can't get new capacity and new competition by building new facili- 
ties, we ought to diwy up the existing facilities in a much more 
rational and fair way. 

Congress should prohibit the tie-in arrangements the airlines use 
to lock in passengers. I listened egregiously to hear about these 
Frequent Flier programs as if they're some sort of innocuous mean- 
ingless thing that, "Gee, the consumer loves." One of our rec- 
ommendations is, get rid of—not the Frequent Flier program—get 
rid of the tie-in to the airlines. I currently use a credit card that 
lets me fly my Frequent Flier miles on any airline in the country. 
I'm not tied to United; I'm not tied to American; I'm not tied to 
anybody. There are a number of these programs available now. Get 
the Frequent Flier programs away from the airlines and away from 
the tie-in. 

Mr. CONYERS. Can I get the name of that card, please? [Laugh- 
ter.) 

Mr. KARAGANIS. Yes, sir. 
If you want it, HI give it to you after the committee hearing. I 

don't want to give an unnecessary plug to some bank. [Laughter.] 
But a number of banks do it, Mr. Conyers. [Laughter.] 
Congress should prohibit tie-in arrangements, not only Frequent 

Fliers. Congress ought to go back and reexamine—^you know, I lis- 
tened to Department of Transportation, I listened to the airlines. 
They have looked at the code-sharing arrangements with the re- 
gional commuters. We have United Express, American Eagle, Delta 
Connection as if it's a fait accompli, as if there's no problem with 
it. The fact is it's been used to lock up markets. And this committee 
ought to go back and reexamine that phenomenon. When we talk 
about a "first principles" analysis of this, we ought to go back to 
the start and see what's right and what's wrong with the industry. 
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Next, Congress should examine and implement further incentives 

to encourage competition and disincentives to discourage monopoly. 
Where you're doing something wrong, you ought to be punished, 
you ought to feel the pain. Where you're doing something right, if 
it's a new entrant or otherwise, we ought not to shy away from ap- 
propriate subsidization where necessary to bring in new competi- 
tion. We've done it throughout the history of this country. There's 
nothing wrong with it. We do it for the majors today. 

And finally, Congress should not wait for or look to the executive 
branch to solve the problem. This committee said the question very 
well. How is the Justice Department going to address the issues on 
its plate today, let alone the problems of the airline industry? Most 
of tne members of this committee are lawyers; I'm a lawyer. I can 
imagine that every firm over 300 lawyers in this country is salivat- 
ing at the thought [Laughter.] 

Mr. KARAGANIS [continuing]. Of resuscitating its antitrust de- 
partments which has moribund for the last 15 years. It's going to 
be a great revenue thing, but I can tell you as someone who—my 
slow cases in my field run 10 years, and we're considered pikers 
compared to the antitrust barr. 

Mr. HYDE. Mr. Karaganis, because you were the last, I let you 
go a lot. 

Mr. KARAGANIS. Thank you. I'm sorry. 
Mr. HYDE. That's all right. I don't want anyone to think it had 

the slightest thing to do with my friendship for you. [Laughter.] 
But  
Mr. KARAGANIS. Thank you. 
[The prepared statement of Mr. Karaganis follows:] 

PREPARED STATEMENT OF JOE KARAGANIS, PARTNER, KARAGANIS AND WHITE, 
CHICAGO, IL 

CARTEL: a voluntary . . . combination of independent private enterprises 
supplying like commodities or services that agree to limit their competitive 
activities (as by allocating customers or markets, regulating quantity or 
quality of output, pooling returns or profits, fixing prices or terms of sale, 
exchanging techniques, trademarks, or patents, or by other methods of con-' 
trolling production, price or distribution) 

Webster's Third New International Dictionary (1970) 

"The cable [replace with airline) companies decided to switch rather than 
fight, to merge rather than compete. That's bad for competition and bad for 
the American consumer" 

Mr. Joel Klein 
Chief of the Antitrust Division 
United States Department of Justice 
Chicago Tribune, Wednesday May 13, 1998 

Mr. Chairman, Ranking Member Conyers, members of the Judiciary Committee. 
Thank you for the opportunity to present the views of the Suburban O'Hare Com- 
mission—a consortium of local governments surrounding O'Hare Airport in Chi- 
cago—on issues of competition in the airline industry. Today's hearing is an over- 
sight hearing conducted in the media glare of recent proposals by the major airlines 
to create domestic cartels—euphemistically called "alhances." 

But I respectfully suggest to this Committee that these proposals for allianceor- 
tels are nothing more than the latest manifestation of an incremental process of de- 
structive monopolization that has characterized the airline industry over the last 20 
years. Though only now formally announcing these alliance-cartels, the major air- 
lines have for some time engaged ia a de facto cartel that has carved out specific 
geographic and economic markets and has agreed to refrain from entering into sig- 
oificant competition in each other's markets. The clear purpose of this de facto car- 
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tel has been to maximize monopoly profits—and minimize competitive pressure to 
reduce monopoly fares—through a system of Fortress Hubs where the major airlines 
exercise de facto agreed-upon dominance. 

This de facto cartel of airline monopolization has many and varied adverse effects 
on our nation and our conununities: 

• outrageous monopoly fare penalties charged to American business travelers; 
• loss of critical air service between major commercial centers like Chicago and 

secondary business centers in smaller communities and throughout rural 
America; 

• serious compromises on the safety of air travelers as more and more aircraft 
are jammed into overloaded airports; 

• disregard by responsible federal agencies of toxic air pollution problems 
around airports several hundred times worse than is allowed at federal toxic 
dump superfund sites; and 

• less than subtle appeals to economic and social discrimination as the major 
airlines have aggressively fought to defeat attempts to bring in new competi- 
tion to break the current monopoly stronghold enjoyed by the major airlines 
over much of the nation's air transportation system. 

/. Our experience with the consequences of monopoly power at Fortress CyHare. 
For the last 20 years, the communities of the Suburban O'Hare Commission have 

been interested spectators and frustrated victims of this monopolization process in 
one of the largest air transportation markets in the Nation—metropolitan Chicago. 
Our experiences in metropolitan Chicago (especially at O'Hare) will hopefully give 
this Committee and the Congress some insight into the extent and severity of the 
monopolization problem and its adverse impacts on our communities and the Na- 
tion. 

We provide this case study experience with the airlines that dominate the largest 
Fortress Hub airport in the Nation with a specific purpose. This Committee and 
Congress must realize that the decisions made by the airlines to increase their mo- 
nopoly power and to prevent entry of new competition—and the decisions by Con- 
gress to either correct or ignore these problems regarding competition in the airline 
industry—have far reaching consequences on many aspects of our economy, our pub- 
lic health, and our safety. 

I am not going to burden the Committee with a detailed account of the problems 
created by the Fortress Hub djTiasty United and American have created at O'Hare. 
These problems are discussed in detail in a bipartisan report prepared by Congress- 
man Hyde and Congressman Jesse Jackson, Jr., entitled Metropolitan Chicago's Air- 
port Future: A Call For Regional Leadership. Their report illustrates problems with 
monopoly practices by the airlines in metropoUtan Chicago—and the airlines' des- 
perate attempts to oppose construction of a new airport—that are reflected in dif- 
ferent degrees in many areas of the nation. Further, 1 respectfully direct the Com- 
mittee's attention to the April 30, 1998 Statement of Congressman Hyde before the 
Subcommittee on Aviation of the House Committee on Transportation and Infra- 
structure (Hearing on Airline Competition) and the April 23, 1998 testimony of Con- 
gressmjui Jackson to that same Committee. 

But as one who has lived through and experienced these problems first hand for 
the last 15 years, let me give you a personal summary of some of these problems. 
All of these problems in the Chicago air transport market can be traced, at their 
core, to the desire of the dominant airlines at Fortress O'Hare to lock in and expand 
their monopoly euid to keep out significant new competition. 

High Monopoly Driven Fares. Business travel to and from O'Hare has become an 
economic nightmare. Unrestricted next day business fares—the lifeblood of the time 
sensitive business traveler—from Chicago to markets like Washington, New York, 
Denver, Seattle, and Los Angeles have become prohibitively expensive. For business 
travelers from those cities who wish to visit our Chicago metropolitan area, the high 
fare experience is equally painful. 

Business travelers have responded in several ways. Some have tried to beat the 
system, using the two ticket special fare approach which allows the business trav- 
eler to use two tourist travel bargain tickets at a combined price cheaper than the 
single unrestricted business fare. The airlines say that this tactic is illegal and 
threaten sanctions on anyone who uses this tactic. 

Major corporations are reported to be making side deals with the airlines. In deals 
reminiscent of the rebates and kickbacks of the old railroad robber baron days, some 
large corporations are reported to be getting discounted fares substantially less than 
charged the average medium to small business traveler who doesn't have a special 
deal. 
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Others are jtist biting the bullet and paying the penalty created by the Fortress 
Hub dominance eiyoyed by United and American. The Department of Transpor- 
tation and the GAO have all concluded that because of the Fortress Hub dominance 
at O'Hare by United and American—with virtually no opportunity for the entry of 
signiflcant new competition—Chicago area travelers are paying a signiflcant monop- 
oly fare penalty. The Illinois Department of Transportation concludes that this mo- 
nopoly penalty for Chicago area travelers ranges from 250-300 million dollars per 
year. 

Loss of Critical Air Service Between the Chicago Market and Small Business Cen- 
ters ana Rural Areas. The key to this fight centers on capacity. O'Hare does not 
have the capacity to accommodate both traffic growth—especially high yield traffic 
growth to international markets and major domestic business markets—and traffic 
service to and from many smaller business centers and rural areas. The result is 
that United and American have dropped or reduced service to many smaller busi- 
ness centers and rural areas and will likely drop more of these destinations in com- 
ing years. Congressman Jackson's April 23rd testimony vividly illustrates this prob- 
lem and lists dozens of cities which have or will lose service to and from O'Hare 
throughout the Midwest (Illinois, Wisconsin, Michigan, Iowa and Wisconsin), in the 
states of New York (Albany, Newburgh, Syracuse), South Carolina (Charleston, Co- 
lumbia), Ohio (Akron, Dayton) and other states (Bangor, Maine, Fargo, North Da- 
kota, Huntsville, Alabama, Houston, Texas, Roanoke, Virtnnia, Boise, Idaho, Bur- 
lington, Vermont, Charleston, West Virginia, Harrisburg, Pennsylvania, Rochester, 
Minnesota, suid Wichita, Kansas. The kev to this loss of service is lack of new air- 
port capacity in the Chicago region and the aggressive campaign by United and 
American opposing construction of a new airport. 

Serious Compromises with Air Safety. One of the problems documented by Con- 
gressmen Hyde and Jackson is that the FAA—rather than aggressively supporting 
new airport construction—actually has worked to impede construction of the new 
airport and instead, continues to try to jam more and more aircraft into an already 
overstressed O'Hare. Congressmen Hyde and Jackson, along with a host of other po- 
litical leaders as well as lormer airline pilots, have pointed out the potential for ca- 
tastrophe in trying to jam more and more aircraft operations into O'Hare. 

Instead of building a new airport to take the growth—an airport designed to 21st 
century safety standards—the FAA continues to employ shortcuts to squeeze more 
planes into O'Hare, an airport built over 40 years ago. Illustrating this willingness 
to push the envelope on safety is the FAA's use of "Land and Hold Short" (LAHSO) 
procedures at O'Hare. Because O'Hare (designed over 40 years ago) is made up of 
mtersecting rimways, the FAA gets more planes into the airport with a "land and 
hold short' procedure which requires a plane coming into the airport to land and 
stop short on the arrival runway prior to reaching the intersection with a departure 
nmway. Under these procedures, another aircraft is often simultaneously using the 
departure runway. 

If everything works right, the arriving plane stops short of the intersection and 
the departing plane goes through the intersection without incident. But Murphy's 
law teaches tragic and painful lessons in air safety. Everything does not always 
work right. Consider the following two incidents: 

In May of 1997, a British Airways 747 bound for London was instructed to take- 
off on O'Hare's Runway 14R to the Southeast. Runway 14R intersects with an East- 
West Runway 27L. At the same time the British Airways 747 was gunning full 
throttle departing on 14R, a United 737 was landing on Rujiway 27L with instruc- 
tions to "land and hold short" of the intersection with Runway 14R. The United 737 
landed in the appropriate touchdown zone but the United aircraft was unable to 
stop and went through the intersection. Only by sheer luck and because the incident 
occiured in daylight, a tower controller saw the impending intersection collision and 
ordered the 747 to make a panic stop blowing out several tires. 

A similar incident was reported in October 1997 when two aircraft were both 
landing on intersecting runways. One aircraft was landing to the northwest on Run- 
way 32L and a second aircraft was landing on the intersecting runway 27L. The 
pilot of the aircraft landing on 32L reported his concern that the aircraft landing 
on 27L might not be able to land and hold short of the intersection. In his report 
the pilot stated: "I'm now a firm believer in the union pos|ition| that LAHSO ops 
are mherently unsafe." 

Instead of working to build a new metro Chicago airport to take the traffic in- 
creases, the FAA and Chicago are encouraging the increased use of LAHSO proce- 
dures—including the use of LAHSO with "Vet stops" and proposed use of LAHSO 
at night when the tower controllers cannot see the relative positions of the planes 
and the intersecting runways. The next time you land at O'Hare, ask your pilot if 
you landed in a LAHSO relationship with an intersecting aircraft. 
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What's the answer to stretching the safety margin at O'Hare by stuffing in more 
and more planes? A new airport. Here is another example where airline attempts 
to preserve their monopoly pricing power by opposing new airport construction has 
impacts far beyond mere price gouging. 

Toxic Air Pollution. The EPA and FAA have identified a host of toxic emissions 
from jet aircraft—including Benzene and Formaldehyde. Under normal dispersion 
conditions, there appears to be little evidence that the exhaust from a single jet air- 
craft creates ambient levels of these toxic pollutants at concentrations above con- 
centrations considered acceptable for public health protection. But when two thou- 
sand or more operations are januned into O'Hare on a single day, there is often a 
buildup of these toxic emissions which then move into the surrounding residential 
communities. 

The Illinois EPA acknowledges that O'Hare's massive level of operations make it 
one of the largest—if not the largest—emitter of toxic pollutants in the State of Illi- 
nois. Test data taken at the border between Midway Airport and its residential 
neighbors (a much smaller airport with much smaller emissions volume) indicates 
that concentrations of toxic air pollutants moving into the residential neighborhood 
aroiuid Midway are several hundred times that allowed by federal EPA from Super- 
fund toxic dump sites. The available evidence suggests that the concentrations of 
these toxic substances in O'Hare communities is far nigher. 

Yet no federal agency, despite the repeated requests of Congressman Hyde £md 
other officials, has seen fit to measure the actual amounts of these toxic pollutants 
entering our residential neighborhoods or to perform a public health assessment as 
to whether the concentrations of these toxic materials from O'Hare operations ex- 
ceed acceptable public health limits. Nor have any of these agencies taken any cor- 
rective action to reduce the amount of these toxic emissions to acceptable levels. 

The significance of this deliberate disregard of toxic emissions and related public 
health impacts from aircraft operations is great. If Congress's choice for the next 
decades of the 21st century is to follow the path of the monopoly airlines and stuff 
more and more aircraft into monopoly dominated hubs—older airports with no envi- 
ronmental buffer to disperse the buildup of toxic emissions—the adverse con- 
sequences for the public health of thousands upon thousands of families living adja- 
cent to those airports will be devastating. If on the other hand Congress works to 
break the progressive monopolization of the industry by encouraging the building 
of environmentally buffered new airport capacity to allow new competition to enter 
markets like Chicago, Congress has addressed both the economic problem and the 
public health consequences of monopoly power. 

Appeals to Economic and Social Discrimination. The desire for monopoly power 
and the drive to prevent new competition from entering the market through a new 
regional airport has important impacts on the issues of economic and social dis- 
crimination. Several studies have shown that by accommodating traffic growth in 
the Chicago market with a new airport, the metro region will gain several hundred 
thousEuid jobs and billions of dollars in annual economic benefits. 

Because physical dynamics dictate that the new airport be located in the south 
suburban region of the Chicago metropolitan area, it is clear that many thousands 
of these new jobs would go to people living in this area—an area afflicted with se- 
vere problems of economic hardship. It has long been recognized in Chicago that the 
south side and south suburbs have been given a less than equal share of regional 
economic development. 

It is in part to address these economic inequities that Congressmen Jackson and 
Hyde have formed their bipartisan Partnership For Metropolitem Chicago's Airport 
Future. Their partnership brings the region critically needeid environmentally sound 
new airport capacity; gives new airline competitive entrants access to the Chicago 
market; addresses and abates major public health, environmental and safety ques- 
tions that render O'Hare expansion unacceptable—all the while providing an enor- 
mously uplifting economic stimulus to an area under economic siege. As they have 
described it, it is a WINAVIN scenario for the region. 

But it is not viewed as a WIN/WIN by the airline industry who wants to create 
cartels rather than compete in each other's markets. The dominant airlines at 
O'Hare have waged a less than subtle campaign to pit the northern and western 
portions of the region ag:ainst the south and southwest portions of the region in 
their fight to defeat political support for a new airport and its threat of new com- 
petition to their Fortress Hub. Massive four-color glossy mailings have been sent by 
the airlines to thousands of households in O'Hare area communities stating omi- 
nously that a new airport will kill O'Hare. 

In stirring up economic fear and resentment toward a new airport, airport rep- 
resentatives have emphasized that "those people"—i.e., the people in the south and 
southwest portions of the region—are not the kind of people that have "AAdvantage" 
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credit cards and buy airline tickets, and that, therefore, their needs need not be ad- 
dressed. So it is not only the well-to-do business traveler who is suffering from the 
financial penalties imposed by airline monopoly power in the Chicago market. The 
airlines will pull out all the stops—even appeals to baser instincts for social dis- 
crimination—to preserve and enhance their monopoly. 
//. Suggestions for tackling the problem of airline monopolization. 

Our first respectful suggestion to this Committee, and to Congress as a whole, is 
that your focus not begin and end with the current proposals for alliance-cartels. 
Congress needs to examine the problem of airline monopolization and their potential 
solutions in a detailed and thorough manner, and then needs to fashion and pass 
comprehensive legislation that will effectively address and remedy each key element 
of the problem. Piecemeal, Band-Aid solutions will only make matters worse. 

But in order to give Congress the time to conduct such a thorough examination. 
Congress must protect the status quo. Allowing the current airline rush toward 
these formalized alliance-cartels to continue to become entrenched while the Con- 
gress deliberates will not onlv make the monopoly problem worse; it will make any 
remedy ultimately fashioned by Congress much more difficult to implement. In light 
of these considerations, the following represent the Suburban O'Hare Commission's 
recommendations for consideration by this Committee and the Congress: 

7. A legislative moratorium on all domestic alliance-cartels. 
We ask Congress to pass an immediate legislative moratorium on all forms of air- 

line domestic alliances until Congress can investigate and fashion comprehensive re- 
medial legislation to address all aspects of the airline monopoUzation problem. 
Given the scope of the problem, we suggest a minimum moratorium of at least one 
year. 

2. A "First Principles" examination of all aspects of the airline industry and 
our national goals for that industry. 

It is a common mantra of those supporting the current slide toward increased mo- 
nopolization to charge that all attempts to solve the problem represent a return to 
the "loathsome" days before "deregulation." But few can argue that the airline in- 
dustry today is the beneficiary of a massive amount of current government interven- 
tion that has heavily subsidized the industry and that this government intervention 
has actually assisted the airlines in expanding their monopoly positions. The airline 
industry is one of the most heavily subsidized private industries in the Nation and 
enjoys a current relationship with the federal government and its local government 
airport landlords that has accelerated and exacerbated the pace of monopolization. 

We respectfully suggest that the Congress reexamine the oasic premises and as- 
sumptions that underlie the current federal/state legal and financial structure relat- 
ing to the airlines industry—including the assumptions and predictions underlying 
the 1978 deregulation legislation. While none of us want a return to the ills of a 
moribund federal bureaucracy, it goes without saying that the rosy 1978 predictions 
of a vast increase in competition have not come true. Indeed, just the opposite has 
occurred. 

Congress needs to clearly define its objectives for the airline industry and the 
communities and consumers served by that industry. Further, Congress must be 
willing to acknowledge its own past errors in addressing these objectives, and must 
be willing to fashion new remedies to achieve these objectives. It is in light of this 
recommendation for a thorough "first principles" examination of the airline industry 
and the Congress's goals for the communities and consumers served by that indus- 
try that we offer the following observations and suggestions for your consideration. 

3. The need to determine demand and capacity objectiues and implement solu- 
tions to achieve these objectives. 

Much of the ability of several of the major airlines to dominate "Fortress Hubs" 
has been their control over existing capacity in a given metropolitan market and 
their ability to prevent new capacity from being built that woula bring in new com- 
petition. By locking up existing capacity and preventing the construction of new 
competitive capacity, tne existing majors have guaranteed their ability to maintain 
high monopoly based fares and to charge the nation's business travelers exorbitant 
monopoly based premiums. This strategy can explain much of the failure in this na- 
tion to build—with the exception of Denver—any new major airports in the last 20 
years. 

A secondary impact of this dehberate industry capacity-constraint/ anti-competi- 
tion strategy is the problem of loss of service to smaller markets in secondary busi- 
ness centers and rural communities. As major airlines at capacity constrained major 
hubs seek to maximize revenue yield, they often bump service to smaller commu- 
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nities in order to accommodate new service to more revenue rich routes. Alter- 
natively, rather than totally abandon service, the airlines often charge exorbitant 
premiums (on a cost per mile basis) to small business centers and rural commu- 
nities where they contmue service. 

Congress needs to ask and answer the following question: How much capacity 
does Congress want to see developed in the major business markets of the nation? 
How much new capacity needs to be built in these major markets 1) so that new 
demand for access to those markets can be met, 2) so that service to small business 
centers smd rural communities to those markets can be preserved and expanded, 
and 3) so that suiTlcient new capacity is built to allow new competitors to freely 
enter the market and keep fares competitive. 

Until Congress affirmatively addresses the capacity question in the nation's major 
business markets, the problems of airline monopolization—and the adverse effects 
of that monopolization—will continue. 

4. Suggested solutions for new capacity. 
Based on our hard experience in metropoUtan Chicago—^where the State of Illinois 

and most of our metro region supports the construction of new capacity at a new 
regional airport—^we have the following suggestions for Congress's consideration. 

A. Take the federal subsidies for new airports out of the hands of the very airlines 
fighting new capacity. The irony of much of the monopoly problem of limited capac- 
ity today is that Congress has inadvertently placed the buQt of the federal subsidies 
available to build new airport capacity in the hands of those who are fighting the 
construction of new capacity. Most of the federal subsidy money for new airport con- 
struction available today comes from one of two federal passenger taxes currently 
imposed by federal law. The available revenues from one of those taxes (which fuinds 
the Airport Improvement Program or "AIP') have reduced through budget control 
agreements and deficit reduction measures. 

Congress placed the revenue from second tax (the PFC or Passenger Facility 
Charge) in the hands of the airport operators of the major airports. These airport 
operators in turn have long standing symbiotic relationships with their major air- 
Ime tenants who are the ones who have created the hub dominance that allows mo- 
nopoly fares. The last thing these hub dominant airlines want is the construction 
of a new airport which would allow significant new competition to enter their hub 
market and threaten their golden monopoly goose. 

To our knowledge none of the airport operators in the major metropoUtan markets 
have propwsed using PFC revenues to build new airports. Instead, their proposals 
have been limited to expanding their existing airports where their long-standing re- 
lationships with their major tenants will allow those tenants to expand their monop- 
oly position. Thus we see the specter of massive federal subsidies being used by the 
very airlines who operate out of the Fortress Hubs and their airport operator allies 
to expand their monopolies. 

Indeed, the idiocy of the existing situation is vividly illustrated by our experience 
in Chicago. Passage of the federal PFC legislation was originally sought by the City 
of Chicago on a pledge of building a new regional airport. When Chicago's choice 
of a site was rejected, Chicago reftised to use any of its federal PFC collections at 
O'Hare to help fund a new airport at a different site. Instead Chicago has been pil- 
ing up the federal PFC revenues at O'Hare and now proposes to give United and 
American an 800 million dollar gift of these subsidies to remodel the existing termi- 
nals at O'Hare—expenses United and American would otherwise have to pay. 

The ironic result. A huge windfall of federal welfare is given to two of the nation's 
richest airlines—corporate welfare at its worst. No new capacity is built; Chicago 
claims that the $8(X5 million will not expand capacity at O'Hare. The proposed new 
airport which would bring in new competition is denied any significant federal as- 
sistance. And massive federal subsidies are mtinipulated to enhance the existing 
monopolistic Fortress Hub while defeating attempts to bring in new competition and 
lower fares with a new airport. 

Congress should redirect control of the federal tax revenues needed to build new 
airports to the Secretary of Transportation with directions to prioritize distribution 
of those funds to those states and metropolitan areas that demonstrate a willingness 
to fast track construction of environmentally sound new airports. 

B. Build environmentally friendly new capacity. Many communities—seeing the 
environmental and public health problems, and safety problems suffered by commu- 
nities like ours around O'Hare and in similar communities around airports like 
LaGuardia, Newark, Washington National, Minneapolis, and Seattle—have aggres- 
sively fought new capacity construction out of fear that the same problems would 
be expanded and that the federal government would continue to ignore these prob- 
lems. 
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Their concerns (and ours) are real and cannot continue to be ignored. Building 
new airport capacity requires a federal/local partnership. Unless this new capacity 
is environmentally friendly, legitimate local resistance will prevent its construction. 
Congress and the FAA need to realize that resistance to new airport construction— 
and increasing resistance to trying to jam more aircraft into existing airports—is 
due to well-founded community public health and environmental concerns. Congress 
and the FAA need to remember that unless there is a willing local sponsor—author- 
ized under state law to build new capacity—there will be no new capacity. The fed- 
eral government does not build airports and airport capacity; the states and their 
political subdivisions do. 

What do we mean by environmentally friendly? 
Environmental buffers. New airport capacity has to include large land buffers to 

shield residential areas from noise and air pollution—buffers that do not exist at 
most existing airports in the nation's business centers. Those airports (sited and 
built, for the most part, fifty years ago) have long been stuffed with air traffic far 
beyond their original expectations. New airports should have significant land buffers 
devoted to agricultural or natural use to maximize land preservation. 

High Speed Rail. Where feasible, high speed rail hnks between the central city 
and various airports in the region should be used to facilitate movement between 
the urban center and the airports to minimize vehicle congestion. Congress should 
consider pairing high speed rail service with new airport development linking major 
urban centers with new airports. 

Environmental and public health regulatory control at the federal level should be 
placed in the hands of the USEPA. When it comes to environmental and public 
health protection of surrounding communities from the impacts of air traffic, the 
FAA gets a massive community vote of no confidence. FAA is correctly viewed as 
a booster and defender of the airlines; not a protector of community health and envi- 
ronment. 

Nowhere is this problem worse than at O'Hare. At O'Hare the emissions of toxic 
fumes such as Benzene and Formaldehyde from over 900,000 annual operations— 
coupled with little or no environmental buffer to disperse these toxic pollutants— 
results in massive quantities of these air toxics drifting into surrounding residential 
communities. Basea on measurements taken by USEPA at the border of Midway 
Airport, we know that these air toxics can exceed several hundred times the accept- 
able public health levels allowed in residential areas adjacent to federal superfund 
toxic dump sites. Yet FAA ignores the problem. 

EPA should be directed by Congress to address the problem of concentrated air 
toxics from major airport operations and to take corrective action to bring toxic 
emissions into surrounding residential communities from major airport operations 
down to health protective levels. 

Congress should acknowledge the power of states to regulate the adverse environ- 
mental impacts of airports. There has been much debate over the issue of preemp- 
tion by Congress of the states' power to regulate the environmental impacts of air- 
craft noise. That Congress has the power to preempt such regulation appears un- 
questioned. But Congress does not have the power to order states and their political 
subdivisions to build new airports. Unless Congress recognizes the right of the 
states to regulate the adverse environmental effects of their own creations (i.e., air- 
port capacity), there will be an increasing refusal by the states to engage in con- 
struction of new airport capacity or to allow their political subdivisions to do the 
same. 

5. Don't use Band-Aid measures. 
Some have suggested that the answer to lack of competition—and the related 

problems of high fares and reductions in service to rural communities—is to modify 
the "slot" or High Density Rule (HDR) now governing access to certain capacity con- 
strained airports like O'Hare and LaGuardia. There are several problems with this 
approach. 

First, there is not enough available incremental capacity at airports like O'Hare— 
already j£unmed to the breaking point—to make a significant dent in the existing 
problems of lack of competition m travel to major markets. Giving a relatively small 
number of new slots to airlines like Reno Air or America West at O'Hare does vir- 
tually nothing to bring insignificant new competition for United and Americjm on 
their major routes to major business centers. 

Second, while such slot "creep" may provide limited access to a few locked out 
conununities that have a powerful senator or representative who can influence DOT 
decisionmaking, the limited number of additional slots available insures that many 
small business centers and rural communities will continue to get squeezed out of 
these hub airport markets. Instead of fixing the problem—providing major new ca- 
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pacity so that all can get access—the slot creep approach makes congressional 
dogfighting inevitable as Congressmen fight to have their favorite community 
jammed into a limited nimiber of slots. 

Third, slot "creep" provides incentives for the majors at such airports to buy out 
the new slots whenever the new recipients suffer financial distress. This is the exact 
process followed by the majors at slot controlled airports in incrementally buying 
their way into their current dominant position. 

Fourth, slot "creep" stresses already fragile safety margins at O'Hare and similar 
airports. The only way to put more aircraft into a finite amount of space and time 
is to jam the aircraft closer together. While that system may work in optimum con- 
ditions, jamming more and more aircrafl into the capacity constrained airport with- 
out a major expemsion of capacity threatens a catastrophe. 

Finally, a major expansion of capacity at airports like O'Hare would represent an 
environmental, public health, safety and political disaster. Our toxic air pollution 
levels now—at 900,000 suinual operations—are already several hundred times ac- 
ceptable levels. Jamming in several hundred thousand additional flights into an ex- 
panded O'Hare will only exacerbate the problem. 

Our communities already find the noise of 900,000 existing flights—most of which 
are the so-called "Stage 3 aircraft—to be intolerable. Neither they, nor the Illinois 
pohticians who seek reelection with their vote, will stand still for adding several 
hundred thousand additional flights at O'Hare. 

At 900,000 annual flights, our O'Hare communities live in the specter of the ter- 
rible 1978 American Airlines DC-10 crash that killed hundreds when the plane 
crashed into a field adjacent to O'Hare. Continuing to push hundreds of thousands 
of additional flights into that limited airspace over densely populated residential 
areas is playing Russian Roulette—not only with the lives of air travelers, but with 
the lives of the residents of our communities. 

6. Where the major airlines stand in the way of new construction of new capac- 
ity, compel these airlines to give up their government owned slots at capac- 
ity constrained airports. 

There have been suggestions by some that—where there is major airlines hub 
dominance at a capacity constrained airport like O'Hare or LaGuardia—the federal 
government require the major airlines to give up their existing slots to new airlines 
willing to enter into competition at that airport. It is rightfully said that the capac- 
ity allocations (slots) are in reality government assets and that government assets 
should be used to promote competition by allowing new competitive entry—not to 
promote monopoly by letting one or two major airlines hog the market. 

Unfortunately, this suggestion suffers from some of the same flaws that are in- 
volved in the incremental slot expansion proposals discussed above. Such slot redis- 
tribution—while providing more competition within the existing limited capacity— 
doesn't address the central problem of the need for new capacity. Without new ca- 
pacity many small business centers and rural areas will still be squeezed out of 
major metropolitan business markets. 

However, the suggestion does have some merit in the face of repeated aggressive 
attacks by the major airlines and their trade association, the Air 'Transport Associa- 
tion (ATA), against new airport construction. Where an airline that is the bene- 
ficiary of a government asset (a slot) actively works to protect a monopoly position 
by opposing construction of a new airport which would allow new competition to 
enter the market, it is fair and just that the government take away some of those 
exiting slots. Unless the airlines who are fighting new airport development in capac- 
ity constrained areas reverse their course and work cooperatively with the states 
and the federal government to promote new airport construction, transfer of their 
slots would be a just and effective sanction for their continued monopolistic conduct 

7. Prohibit the tie in arrangements that the airlines use to lock in passengers: 
domestic tie-ins with regional commuters; frequent flyer programs. 

In the last 20 years the major airlines have used a variety of devices to lock in 
their passengers and to limit access by these airlines' competition to this passenger 
travel demand. These devices have included the hub and spoke system itself, the 
use of regional "alliances" with commuter airlines who share marketing and destina- 
tion identity with the major airline partner (e.g. United Express, American Eagle), 
and the use of frequent flyer miles. Each of these devices creates pressure or induce- 
ment for the consumer to return to use that carrier and pressure not to use a com- 
peting carrier. 

The new proposed national "alliances" (cartels) by United/Delta, American/USAir, 
and Continental/Northwest are simply progressive extensions of the same monopo- 
listic trend of the last 20 years. Rather than compete in each others markets—(e.g. 
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Delta in the Chicago market, United in the Atlanta market) they are proposing to 
carve up these two markets by agreement and route each airline's passengers mto 
the other airline's respective allocated market. 

We have already recommended that Congress impose a moratorium on the alli- 
ance-cartels pending a comprehensive investigation of the entire federal role in civil 
air transportation and the passage of comprehensive federal legislation to remedy 
the monopolistic problems of the airline industry. As part of that investigation and 
analysis Congress should consider prohibiting two of the major practices that have 
exacerbated the monopoly problem. 

First, Congress should mandate that all future travel mileage awards be usable 
on any airline. This change would break the link between a given airline and its 
mileage award programs which creates a discriminatory pressure against a cus- 
tomer switching to a competitor. Such tiniversal mileage award programs are in use 
today by some credit card companies emd the transition to such a program would 
be relatively easy. 

Second, Congress should mandate that all marketing, code sharing and other ties 
between regional commuter airlines and the dominant major airlines at the hubs 
served by the commuters be severed. 

Further, Congress should consider requiring these regional commuters airlines to 
offer linkage service to more than one nub, so that travelers from small business 
centers and rural areas would have maximum flexibility in competitive fares and 
access to major business centers. Finally, these regional commuters should be or- 
dered to give routing preference to those major metropolitan markets that have con- 
structed environmentally sound new airport capacity. 

8. Congress should examine further incentives to encourage competition and 
disincentives to discourage monopoly. 

Coming into the Chicago market—or any market dominated by a Fortress Hub 
airline—is a frightening proposition, whether the new entrant be an established 
major airline or a newly minted start-up. Indeed, the prospect is obviously so 
daunting to a major like Delta that it would rather enter into a market cartel with 
United rather than aggressively compete in the Chicago market. 

Congress should consider creating fmancial incentives or enhancements to encour- 
age entry under these daunting circumstances. Some suggestions in this area have 
already been made in Congress, including suggestions for loan guarantees. 

We do not have any specific suggestions as to particular incentives. However, we 
respectfully suggest ^at Congress should be guided in its deliberations by two ob- 
servations. 

First, competitive actions by any airline—be it a major or a start-up—should be 
rewarded; monopolistic behavior should be penalized. Second, Congress should not 
be frightened by the concept of subsidies to induce new entrants to enter a Fortress 
Hub market. The major airlines currently receive huge subsidies from the govern- 
ment. We know of no other major industry that is allowed to fund virtually all of 
its infrastructure investment—that is, that portion which is not funded outright by 
federal subsidy—with tax free bonds at a subsidized low interest rate. 

9. Don't wait for the Executive Branch. 
There will be those in Congress and certainly in the airline industry who suggest 

that the solution to these problems lies with the Justice Department or with the 
Department of Transportation. We respectfully suggest to you that there are several 
reasons why Congress must and should act. 

Respectfully, for the last 20 years, administrations of both parties have sat on the 
sidelines while the steady expansion of airline monopoly power has been in plain 
view. The formal announcement of alliance-cartels is but the latest manifestation 
of the progressive monopolization of the industry. There is no assurance that this 
administration can or will take suitable comprehensive action to address these prob- 
lems. 

Indeed, a good example of the current Administration's lackadaisical attitude to- 
ward the related problem of airport capacity. Fortress Hubs, and the airline opposi- 
tion to new airports can be found in the Administration's response to Congressmen 
Hyde and Jackson. On October 1, 1997—more than seven months ago—Congress- 
men Jackson and Hyde wrote several senior department heads in the Administra- 
tion with a Ust of detailed questions about these issues as they related to O'Hare 
and metropolitan Chicago airport development. To this day the Administration still 
has not answered that letter. 

Further, judicial remedies available to the Department of Justice are limited and 
may not provide the breadth of relief necessary to comprehensively address the host 
of related problems caused by the problem of monopohzation of the airline industry. 
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Finally, the Justice Department may soon become preoccupied with a large number 
of anti-trust enforcement actions involving growing of other industries. 

The first step for Congress is to impose a moratorium on allieince-cartels. Then 
Congress should, after due deliberation, craft comprehensive legislation providing 
remedies to the problems we have raised in this testimony. 

Thank you for the opportunity to present this information to you today. 
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Mr. HYDE. While you're here, I want to ask you a couple of ques- 
tions. Now I have not gotten the cooperation from the Department 
of Transportation, or any of the agencies that I wrote about O'Hare 
Field. Now, we have had trouble in Congress trying to close mili- 
tary bases because politics is so heavily involved with closing this 
base, it means jobs and power and that sort of thing. So we finally 
had to set up a commission that was non-political to list those 
bases that ought to be closed. And in that way, we almost avoided 
serious political interference with doing something that was eco- 
nomically and militarily necessary. 

Now when you get to talking about airports and creating a new 
airport, you're stepping on some pretty big political toes. In the 
Chicago area, you certainly are. If you could build it in Chicago, 
they'd be all for it, and we're all for it once until it turned out to 
be an impossible dream. But I'm just wondering if that maybe isn't 
the reason I'm not hearing from anybody. Is that the mayor of the 
City of Chicago has an abiding interest in enhancing O'Hare, dou- 
bling the capacity. However you do that, I don't know, unless you 
have planes that vertically take off. And forget about the third air- 
port, even though we desperately need one. 

Mr. KARAGANIS. Mr. Chairman, the previous witness alluded to 
the problem of the relationships between the airport operators and 
the major carriers and their both lease hold and other relation- 
ships. I think if there were financial disincentives and incentives 
for the majors to open up new capacity in Chicago, the City of Chi- 
cago would turn around in a minute. 

The major problems we have here are the meyor carriers who do 
not want new capacity entering Chicago other than new capacity 
they can control. 

Mr. HYDE. Well, I want to thank you all. This has been quite a 
day. And your patience was equal to Mr. Karaganis because you all 
had to wait the same time. But you've made a great contribution. 
And I don't want to foreclose questions, although I know you've 
been here a long time. So Mr. Conyers, please. 

Mr. CONYERS. Well, I won't be as long as some of the witnesses, 
Mr. Chairman, but—Jim West, the chief security officer at North- 
west Airlines in Detroit asked me to convey my greeting to Mr. 
Seiden, the vice president of Northwest Airline. So I wanted to do 
that; show that we're friends. I trust you flew in, in time to make 
this meeting this morning? 

Mr. SEIDEN. Mr. Conyers, I'm based here in Washington. 
Mr. CONYERS. And you didn't have to fly. 
Mr. SEIDEN. I'm flying out tonight. 
Mr. CONYERS. Well, I had to fly in this morning, and flight 222 

was cancelled. [Laughter.] 
It was a 7:15 a.m. departure; I got up at 5 to make it. But no 

problem. [Laughter.] 
We went to—but I was able to get on a Dulles flight immediately 

after. This is Dulles. It cost $32 dollars in taxi fare after I landed 
to get here, but I made it okay. And I want to wish you luck in 
going out tonight. [Laughter.] 

There have been increasing cancellations. Is there some tension 
between the employees, and the unions, and the management of 
Northwest at this present moment? 
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Mr. SEIDEN. Yes. (Laughter.] 
Mr. CONYERS. Well, that's a great response. Well, that takes care 

of that. 
Mr. SEIDEN. I suggest you leave it there. [Laughter.] 
Mr. CoNYERS. I just wondered. I wasn't sure. 
Mr. SEIDEN. Mr. Conyers, we have been in contract negotiations 

with our 6 unions, including our 3 major unions for about 18 
months now. We are at the final stages, we hope, of our contract 
negotiations with the lAM. But as frequently happens in the air- 
line industry, when employees get frustrated, as the collective bar- 
gaining process winds down, they frequently take matters into 
their own hands. And it's been no secret that there has been a 
work slow down going on at our major hubs that has created an 
operational difficulty for us and our customers. We're trying our 
very best to manage through it. And we're trying our best to get 
a new collective bargaining agreement with our employees as soon 
as we can. I apologize for the inconvenience. You're not the only 
one. All of our customers are  

Mr. CONYERS. No, they cancelled everybody that was on the 
flight. [Laughter.] 

It wasn't anything personal. [Laughter.] 
Evenrbody got it. 
Mr. SEIDEN. Well, we hope to get the collective bargaining proc- 

ess behind us  
Mr. CONYERS. Sure. 
Mr. SEIDEN [continuing]. As soon as we can and get back to regu- 

lar operations. 
Mr. CONYERS. YOU know, that's exactly what the union people 

out there tell me, too, that they're trying to get through the collec- 
tive bargaining process, and get back to work as soon as they can. 

Let me ask you about this, it refers to Mr. Kahan's reference 
about Spirit Airlines, because there was Senate testimony that sug- 
gested that Northwest changed the marketing—the pricing of tick- 
ets to Detroit and Boston immediately following Spirit's entry with 
fare reductions until Spirit went out of business  

Mr. KAHAN. We didn t do that. 
Mr. CONYERS. I beg your pardon? 
You didn't go out of [Laughter.] 
Mr. CONYERS [continuing]. I mean you left the market? 
Mr. KAHAN. We certainly did that. 
Mr. CONYERS. YOU left the market in Detroit. 
Mr. KAHAN. Yes. 
Mr. CONYERS. This is from the Wall Street Journal, April 20th, 

1998, and Spirit was driven out of the market, and that Northwest 
promptly raised its average fares to $189.52 in the 4th quarter, an 
increase of 167.5 percent. So you know, this is a matter that deals 
with the whole question of antitrust, monopoly, pricing, the market 
being reduced—some say to four, some say to three major air car- 
riers. And all of this being done in the spirit of deregulation and 
a fairly good economy. Your comments, please. 

Mr. SEIDEN. Well, Mr. Conyers, we've heard the word "monopo- 
list" and "monopolistic" thrown around this afternoon with a great 
deal of frequency and I might say a great de£il of imprecision. If 
we are monopolists, we give new meaning to the term. If we are 
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monopolists, we are the gang that couldn't shoot straight. We are 
an industry that earns sub-par rates of return. We are an industry 
that is ranked near the bottom of every financial measure that 
Wall Street looks at. We have the lowest rates of return on invest- 
ment. We have the lowest net profit margins of virtually any indus- 
try that the financial analysts track. So it's very hard to look at 
the outcome that we produce across our systems and say that we 
are monopolistic or monopolists. 

As for the issue of our fare practices, I would like to make the 
following points, Mr. Conyers. 

First, we are confident that in every case, our pricing has covered 
an appropriate measure of cost and has not been predatory as the 
Supreme Court has defined predatory. 

Second, as is reflected in my testimony, we have cataloged be- 
tween 1992 and 1997, 32 instances in which Northwest Airlines, or 
Northwest Airline's market, has been subjected to competition from 
a low-fare new entrant. Of those 32 instances, in 16 of them the 
low-fare new entrant is still in the market competing away. And 
in 16 the low-fare new entrant exited. In every one of the cases, 
we matched the low-fare new entrant's fare. In 10 of the 16, where 
the low-fare new entrant exited, we increased capacity. In 6, we did 
not. And in 10, where the low-fare new entrant is still competing, 
we increased capacity. And in 6, we did not. And from all that, I 
infer the following: On a priori basis, no one can predict what the 
outcome will be when a megor carrier and a low-fare new entrant 
get into one of these competitive battles. But in all of these cases, 
consumers benefit. Certainly, in the 16 where the low-fare new en- 
trant is still competing in our market. And by the way, the amount 
of our system that is now subject to low-fare competition has gone 
up from 2 percent in 1992 to 18 percent today. 

Consumers have benefited from that hard competition enor- 
mously, Mr. Conyers. And if the DOT's rules were in effect, I be- 
lieve that in none of those 32 markets, none of them, would North- 
west have been permitted to lower its fares and increase its capac- 
ity to meet the competition. And so this, we believe, would have 
been a serious harm to consumers. And we think the Government 
should stay out of that. We think the rules against predatory pric- 
ing, as they have been defined by the Supreme Court, are adequate 
and sufficient to ensure that pricing in tne U.S. airline industry is 
fair and reasonable. 

Mr. CONYERS. I'm dehghted to hear that. 
Mr. Kahan, do you have any comments about the parts of the 

Wall Street Journal article that I've just read? Which by the way, 
I've looked through it carefully. It does not contain the word "mo- 
nopoly" or "monopolist." So in the event that it was used in our dis- 
cussion, it was my term, not that in the article to which I referred. 

Mr. Kahan? 
Mr. KAHAN. I don't think it's ui. "easonable to consider Northwest 

a monopolist in the Detroit/Boston market. I believe those are two 
of the mayor cities in the country. There's a lot of traffic. And they 
are the only carrier that serves that market today. 

Mr. CONYERS. What term would you prefer, Mr. Seiden, other 
than monopolist. It is rather, you know  

Mr. SEIDEN. Competitor. 
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Mr. CONYERS. Competitor? 
Mr. SEIDEN. Anybody is free to enter the Boston/Detroit market. 

Mr. Kahan's company tried it, and apparently felt that there were 
better things to do with its assets. Another market where Mr. 
Kahan's company entered and left was Detroit/Philadelphia. The 
implication there, being that we monopolized that market as well. 
But I noted that just yesterday another low-fare new entrant, this 
time known as ProAir, has entered the Detroit/Philadelphia market 
to try it again. 

Mr. CONYERS. Sure. 
Mr. SEIDEN. And they're free to do that. 
Mr. CONYERS. Absolutely. Because as the sajdng goes, "Some peo- 

ple just know how to fly." Right? 
Mr. SEIDEN. That's what we say about ourselves. But in the De- 

troit/Philadelphia market—and I've taken a look at that as an ex- 
ample of what the possibilities are. In the Detroit/Philadelphia 
market, there are 370 passengers a day who fly between Detroit 
and Philadelphia; that's it. There are approximately 11 round-trips 
a day provided right now by Northwest and U.S. Airways. There 
are two airlines fljdng Detroit/Philadelphia. If a carrier like ProAir 
comes in with 2 flights a day which is what has come in with 146 
seats on each plane for a total of about 290 seats, ProAir has no 
access to connecting traffic at either end because they don't have 
hubs. And if ProAir looks at that market, they are going to be able 
to get about 17 percent of the seats if they get their pro rata share. 
And that will mean for ProAir, a load factor of about 22 percent. 
And it's very difficult to remeiin in a market when you get 22 per- 
cent load factor. ProAir would have to stimulate that market by 
200 percent in order to get itself up over a 60 percent load factor. 
It's had an $89 dollar fare. When Mr. Kahan's company was in that 
market, it put it's fare at $49 dollars and stimulated the market 
by 60 percent, not 200. At a 60 percent stimulation, ProAir would 
be operating at a 34 percent load factor. So, it may well be that 
ProAir has a new way of making money in the airline business. 

But when you look at these basic data, one has to wonder what 
they see, and what they expect to achieve. Now they're free to try. 
It's a free country and they're free to put their capital anywhere 
they wish, but the fact of the matter is, the msirket has 370 pas- 
sengers that has to be divided up among 3 carriers. And ProAir is 
going to have a hard time finding a way to get its load factors up. 

Mr. CONYERS. So you see, Mr. Kahan, this was a market-driven 
result. And to single out one of the larger airlines as being respon- 
sible in any way for the commercial misadventure that you sus- 
tained—look, that's how the market works, my man. 

Mr. KAHAN. May I make a brief comment, sir? 
Mr. CONYERS. Yes. 
Mr. KAHAN. In fact, we were successful in Detroit/Philadelphia 

for several months. It wasn't until we decided to go into Detroit/ 
Boston, and not until after the ValuJet crash, when there was a 
public perception about smaller airlines that there might be a prob^ 
lem, that Northwest dropped the fare in Detroit/Philadelphia. 

Mr. CONYERS. Did that have an impact on your  
Mr. KAHAN. Let me give you some figures. And this is in the 

record, chart 3, of the enclosure to my testimony. Because there are 
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a few things that Elhott says that have a disconnect. Just looking 
at Detroit/Boston for a moment. On the one hand, he tells you that 
the average fare of $100 in the Detroit/Boston market, while we 
were in it in the 3rd quarter of 1996, covered his full costs. That's 
what he told you. He also told you that the airline business is a 
business of very small margins. When we got out of the market, 
the average fare went up to $267 dollars, which is obviously a 250 
percent increase. Now the purpose of the Sherman Act is to ward 
against monopoly. Clearly, if somebody is in a small margin indus- 
try, and $100 is covering his costs and he is able to get $150 more, 
than he must have monopoly power. Now these things are under 
investigation by the Justice Department and what we're going to 
have to get into, I am sure, it's a lot of detail. Northwest has very 
sophisticated antitrust counsel. To get to the truth, but having 
lived through it, I can assure you it is more than a two Alka-Selt- 
zer experience. [Laughter.] 

We had no choice but to exit that market, even though in the De- 
troit/Philadelphia market we had shown that there was clearly a 
market for our product and that Northwest hub and spoke system 
didn't fall apart. 

Mr. CONYERS. Well, I want to thank you and the chairman for 
indulging me in that. I just wanted to say to Attorney Karaganis, 
have you discussed this matter with you and Chairman Hyde and 
my good friend, Jesse Jackson, Jr., with another colleague of mine, 
a good friend from Illinois named Glen Poshard? [Laughter.] 

Are you aware [Laughter.] 
Mr. HYDE. Mr. Poshard does not favor a third airport. But he  
Mr. CONYERS. Well, just a moment, Mr. Chairman, you are not 

Glenn Poshard. You are Chairman Hyde. 
Mr. HYDE. Thank you for straightening me out on that. [Laugh- 

ter.] 
Mr. CONYERS. I'm here to help. But now the question went to the 

witness. 
Mr. KARAGANIS. If I may? 
Mr. CONYERS. Yes, sir. I'm waiting. 
Mr. KARAGANIS. I would like the opportunity to provide you with 

Congressman Jackson's remarks and correspondence regarding 
Congressman Poshard. Congressman Poshard is—we've met with 
him. He's a very likeable and intelligent, knowledgeable Congress- 
man—particularly about aviation issues. Needless to say, because 
of the lock that the City of Chicago has on airport development— 
in part because of the Congress' policies on PFCs that the chair- 
man alluded to—that Congressman Poshard has expressed a great 
reluctance to take a stand on the need for new capacity in the re- 
gion. Congressman Jackson has engaged in rather strong cor- 
respondence with Congressman Poshard regarding this issue. But 
right now, Glenn Poshard is sitting on the fence or on the other 
side. 

Mr. CONYERS. Well, he hasn't come out against Chairman Hyde 
and Congressman  

Mr. KARAGANIS. Yes, sir. 
Mr. CONYERS. He has? 
Mr. KARAGANIS. Yes, sir. 

57-743 99-9 
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Mr. CoNYERS. I didn't—I wasn't aware. Well, that's why I asked, 
and that's probably why Chairman Hyde was able to supply an an- 
swer if you hadn't been here. [Laughter.] 

So, I thank you very much, Mr. Chairman. 
Mr. HYDE. We always know when we're rejected. [Laughter.] 
Mr. Chabot. 
Mr. CHABOT. I thank the chairman for holding these importauit 

hearings. And I just had a couple of questions. Mr. Yohe, oi Delta, 
I have a couple of questions for you. The Greater Cincinnati North- 
em Kentucky community has benefitted in many ways from having 
a Delta hub in our community, from jobs to the availability of non- 
stop flights and so on. However, I continue to be concerned about 
the cost of air travel from the Greater Cincinnati Northern Ken- 
tucky Airport. And my constituents continue to ask me about that, 
and they have repeatedly asked me why the fares to and from Cin- 
cinnati seem to be so much higher than elsewhere. And the Cin- 
cinnati Post has reported that Cincinnati is one of only four air- 
ports where fares are higher now than they were before deregula- 
tion. 

Can you tell me why consumers in Cincinnati have not benefitted 
from deregulation to the extent that consumers in the rest of the 
country have? And what steps can be taken to lower fares into and 
out of the Greater Cincinnati/Northern Kentucky Airport? 

Mr. YOHE. Thank you. Congressman. We've had a lot of conversa- 
tions about Delta's presence in Cincinnati Northern Kentucky, and 
what we've done there which is truly a success story under deregu- 
lation. And there are a lot of factors; there's not one factor that 
contribute to the fare structure in that particular market. But as 
irou're well aware, probably the biggest reason is that there's a fair- 
y small local O&D base in relation to the overall level of service 
that exists at that particular airport. 

Just by way of comparison, look at Indiantmolis. Indianapolis has 
about the same size local m£U"ket in terms of^ overall market. Local 
passengers, there is about five times what's in Cincinnati, but Cin- 
cinnati has five times the number of flights that Indianapolis has. 
So, you've got a much greater cost structure that has to be paid for. 
And that is one of the reasons why you have a premiiun that does 
not exist at another community of'^that size. The advantage is—as 
you point out—number one, business travelers get non-stop service 
to 73 places around the United States. They have service to eight 
international destinations non-stop. Cleveland, which is a hub of 
much bigger size, has zero. You mentioned some of the economic 
benefits. So there are trade-offs involved. 

I disagree with the suggestion that the premiums are exorbitant 
or that premiums are excessive. I'm not sure what data you re- 
ferred to in terms of the Kentucky Post, I guess, or Cincinnati Post 
article that you mentioned. I looked at three markets in prepara- 
tion for this hearing today because Mr. Mitchell and others like to 
complain a lot about fares out of Cincinnati. And I looked at three 
business class markets of different size—Boston, Los Angeles, and 
one that is slot-controlled, which you'd think fares were going to be 
higher. La Guardia. And if you look in 1979 to 1997, which was a 
comparison you just spoke of, in terms of the article in the paper, 
in those 3 markets, traffic went up 74 percent in those 3 markets. 
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Fares and constant dollars over that time period, 1979 to 1997, 
overall decreased 7 percent. So again, the experience that you cited 
isn't necessarily true in all markets. And again, you have to look 
at what the numbers are. I know the Department of Transportation 
numbers, the GAO numbers that are constantly pointed to use av- 
erage fares which are published fares which do not accurately rep- 
resent the full range of discounts that are in the meu-ket. 

I would point out that in Cincinnati, about 85 percent of all of 
our customers use some form of discount. So, there are discount 
fares out there, and they are being taken advantage of by our con- 
simiers. 

Finally, I would also point out to you that the market is working 
pretty well, because we re running load factors in Cincinnati of 75 
to 80 percent. 

Mr. CHABOT. Mr. Chairman, I ask consent for one additional 
minute. 

Mr. HYDE. Without objection. 
Mr. CHABOT. For a quick follow-up question. In addition, as you 

know AirTran flights from Cincinnati to Orlando and AirCanada 
flights to Toronto were recently suspended at the Greater Cin- 
cinnati Airport. To what do you attribute that withdrawal? And 
what happened to Delta fares on those routes after those competi- 
tors left the market? 

Mr. YOHE. I don't know why they left those markets. We've had 
a lot of experience with ValuJet, AirTran. They're in Atlanta; 
they've been in Atlanta since 1993. They've been in and out of a 
lot of markets. I don't know what their reasons were for exiting the 
Orlando markets. I don't know what the fare was prior to their 
exit, but I did check—because someone mentioned this to me—and 
I think the round-trip in the Cincinnati/Orlando market today on 
Delta is $194 dollars round-trip. But I don't know what it was be- 
fore, but I'll be happy to provide  

Mr. CHABOT. Could you provide that? 
Mr. YoHE [continuing]. That to you, Congressman. Yes, Sir. 
Mr. CHABOT. I thank the chairman. 
Mr. HYDE. I thank the gentleman. 
The gentleman from Massachusetts, Mr. Delahunt. 
Mr. DELAHUNT. Yes, thank you, Mr. Chairman. Well, we cer- 

tainly had a lot of information presented to us. And I particularly 
want to thank Mr. Karaganis for his rather, I think, refreshing tes- 
timony. And I think the point that really struck home was when 
you indicated that we, meaning Members of Congress, and prob- 
ably most of us on this committee, are just beginning to sort things 
out £md are really trying to find out what the right questions are. 
I mean, put aside even coming up with some Emswers. And I think 
it's important. I know the chairman's been really prioritizing his 
concerns and most of our concerns about mergers and acquisitions. 
But I think it is necessary to really get into these particular issues 
and really start to understand them—because this is a whole new 
language. This is all new terminology—slots, gates. I mean don't 
think that we're all sitting here understanding what you're saying 
because that simply isn't the case. But I do think that this might 
be the time to take a good, hard look. We have two Federal agen- 
cies that have jurisdiction. But it could very well be the time for 
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this committee, or maybe—and I keep suggesting this to my friend, 
Mr. Hyde—to have a select subcommittee look at some of the more 
significant mergers in a whole spectrum of industries, and probably 
start off with what's happening with the airlines. Because what I'm 
hearing today is that yes, we've had deregulation but it's kind of 
a quasi-deregulation. I had no idea that there are subsidies that 
are supporting even the major carriers. There was a comment—I 
think it was made by Mr. Yohe—about the market being consumer 
driven. Well, yes, consumer driven when it coincides with the bot- 
tom line for the stockholders. I mean, what we are talking about 
here is public policy and what benefits, not just the corporation, 
but the American people at large. That's our role. 

I think you gave us a lot to reflect on, to think about. And what 
I would like to do is urge the chairman to start to examine each 
of these alliances in a way that could really utilize an expanded 
staff. So we could really start to ask some hard questions, because 
I think that's the best way for us to learn what the questions are, 
and what maybe the answers are. And I just will see if anybody 
has a response to that. 

Mr. Karaganis, or Mr. Mitchell, or anybody? 
Mr. KAHAN. I understand what you're saying. I've been in this 

town for 20 yeau-s, and really antitrust enforcement was really dor- 
mant for a long time. And there was a climate of opinion which 
held, "back off." And I think all of us are struck—certainly I am— 
by the degree of merger activity right now. And I think over the 
next 5 or 10 years, we're going to find out whether antitrust is still 
relevant to our economy and to our country. I can tell you—bring- 
ing it back to Spirit's experience—we'll find out in the Detroit/Bos- 
ton and in the Detroit/Philadelphia situation whether there is such 
a thing as predation under the antitrust laws. Because if it can 
occur in that market  

Mr. DELAHUNT. YOU know what I'm concerned  
Mr. KAHAN. Yes. 
Mr. DELAHUNT. I'm obviously concerned about the marketplace. 

But I'm also concerned about now and the next 2, or 3, or 4 years. 
What it means to the people whom I represent in the greater Bos- 
ton area, for example. And if there's something that we can do 
that's appropriate, I think we have a responsibility. We just can't 
wait for the market to make that determination if what is occur- 
ring now is deleterious to the best interest of the people whom we 
represent. 

Mr. KAHAN. Well, it's been about 30 years since I reflected on it, 
but Justice Brandeis had his comments in, I think it was the Chi- 
cago Board of Trade case, that one of the functions of antitrust was 
to keep companies at a reasonably sized level so that they didn't 
lose contact with the public, shall we say. We sort of found that out 
of antitrust then, as we'll probably—well maybe it will, maybe it 
won't come back. But we are definitely in a transitional period now 
from the standpoint of the development of antitrust. And I think 
that the airline industry will be a good place to find out whether 
it works or not. 

Mr. HYDE. The gentleman's time has expired. 
The gentleman from Georgia, Mr. Barr. 
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Mr. BARR. Thank you, Mr. Chairman. During the time that I 
served as a U.S. attorney, it always was sort of fun to watch in 
some cases that we had where there were a lot of defendants. The 
different strategies that they use. Some would try and move their 
chair way off to the side of the room and say, you know, to empha- 
sis that they were in their view just a small player and shouldn't 
be linked up with these other folks. And others would take the po- 
sition that, you know, yes, maybe we did something wrong, but the 
others did something worse. And, you know, they're all bad but not 
us, or what not. This obviously is not that sort of situation. And 
I don't mean to imply in any way, shape, or form that it is, but 
I think for anybody who is concerned about consumers, they ought 
to be very worried about what the Department is starting to do 
here, I think. 

And even though one of these proposed alliances may be a little 
different than another, I would not take, Mr. Joyner, great solace 
in sajring that yours is smaller than the others. They're going to 
come after you, too, if they go after the other airlines. So, I'm not 
sure that I would spend a lot of time criticizing and trying to dis- 
tinguish the others, because what the Department—or Mr. Seiden 
also, you know, saying that their alliances are bad but yours is 
good. I don't think that is really what we're starting to see develop 
here with the Department of Transportation which I think is going 
beyond—as Mr. Hutchinson, I think also indicated, perhaps, in 
some of his questions to Ms. McFadden—I think they are going be- 
yond what Congress intended. And I think they are making a play 
for de facto prior approval, even though they don't have it statu- 
torily. That's the Department of Justice, and I think we're going to 
see, for whatever reasons—whether it's political, whether it's true 
economic theory on the part of this administration, or what not— 
I think we're going to see some very serious activity against air- 
lines. I sort of see the handwriting on the wall here. And I would 
just think that the airlines, all of whom are concerned certainly 
with making a profit for their shareholders, you know, there's noth- 
ing wrong with that. But the way they make that profit for their 
shareholders is to provide a service to the consuming public. And 
I would think that anybody who is concerned about that, whether 
it is from an airline or whether it is on behalf of a group of folks, 
or business travelers, or what not, should be worried about—at 
least a little bit worried about—what the Government is starting 
to do here. That would just be my word of caution. And rather than 
let the Government, which is always more than willing to see the 
different players in the business arena and the private enterprise 
arena fight with each other, and then they come in and regulate 
everybody. I would really think that you all ought to think long 
and hard, those of you that are taking shots at each other to re- 
member who the main adversary is. And the main adversary, I 
think, is big Government trying to regulate the marketplace more 
and more and more. We saw it yesterday going after Microsoft. You 
hear it on some of the comments on the other side of the aisle here, 
that simply because an industry is big, that that scares people. And 
that's going to be reflected in more and more administration poli- 
cies. Again, for whatever reason, whether it's directly tied to the in- 
dustry, whether it's for political reasons, or something else. 
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cizing their colleagues because the Government, I don't think, is 
going to let you off the hook simply because you've criticized your 
colleague and you're good. What they're trying to do here, I think, 
is to start regulating the market a great deal. 

One thing that worries me, and maybe the three gentleman on 
the end here could answer this briefly, Mr. Chairman. In looking 
at some of the proposals that we heard about esirlier, and that you 
all know a great deal about anyway by having looked at this stuff 
very carefully that the DOT is proposing. How would one of the 
major carriers know when they have triggered the thresholds that 
the Government is talking about here, when they don't even have 
enough information about the amount of low fares being offered by 
competitors? This is one aspect of what DOT was talking about 
that worries me. Maybe if, Mr. Joyner, if you could just comment 
briefly on that? Just to sort of one aspect of this problem that I 
think is going to be problematic. And then the other two  

Mr. JOYNER. I think the answer quite clezirly, if I understood 
your question, is it's very difficult to determine that. And discus- 
sion from a number of members of the committee today address 
that key issue in defining what is the right meeisure for differen- 
tiating natural, aggressive competitive behavior that brings con- 
sumer benefit as opposed to behavior that is unacceptable. 

And American's only position in that matter is that we believe 
that antitrust law provides the most robust and the most tried and 
true way of determining what's appropriate behavior. And the pro- 
posed Department of "Transportation guidelines are probably not 
necessary within that context. 

Mr. BARR. Thank you. Mr. Yohe? 
Mr. YOHE. I think that's one of the dangers of trjang to define 

with precision exactly what the rules of engagement ought to be. 
When you do that, you end up really undermining the objective 
that you're trying to accomplish. And I think that one of the prob- 
lems that we've got with the DOT rule in this particular case is 
their vagueness and the inability to understand now they're going 
to be enforced. And to the criteria that you mentioned, we would 
have to know, literally what our competitors are doing in terms of 
number of passengers and at what fare in order to know whether 
or not we could put in a certain price in the market, and how much 
capacity we could put in the market. We don't have that informa- 
tion available to us, so again, we're being asked to comply with a 
standard where we truly don't have the information necessary to 
even make a judgement about it. 

Mr. BARR. Thank you. 
Mr. Seiden? 
Mr. SEIDEN. I agree with both what Mr. Yohe and Mr. Joyner 

said. We have no way of knowing how many seats are being sold 
by another airline at a particular price. Nor do we have anyway of 
kJnowing how many passengers actually flew on a particular price. 
And so we will have to respond at our peril that a post-hoc inves- 
tigation of what we did proves that we guessed wrong. The only 
safe thing that we will be able to do, if these guidelines are in ef- 
fect, is to stop competing against new low fare entrants, because 
anything else that we might do could run afovd of these guidelines. 
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The most important things that the DOT has done is they've 
thrown the Supreme Court's test for predatory pricing out the win- 
dow. And you pretty much heard Ms. McFadden say that that's 
true. The price cost test in the Brook case has been thrown out the 
window, and the recoupment test has been thrown out the window. 
And so the protections that the Supreme Court and the Courts of 
Appeals have built in to the predatory pricing rules to ensure that 
they not chill hard, legitimate competition, the DOT has thrown 
those protection out the window. 

Mr. HYDE. The gentleman's time has expired. 
Mr. BARR. Thank you. 
Mr. HYDE. The grand finale, Mr. Pease, the gentleman from Indi- 

ana. 
Mr. PEASE. Thank you, Mr. Chairman. 
I apologize to the panel. I appreciate your time here, but as with 

many of us, running in and out to other hearings, I didn't get to 
hear all your testimony. But I have it; I appreciate it. 

Mr. Mitchell, I'm wondering if you could advise us on what you 
think is the best way to ensure competition at hub airports and at 
medium-sized airports. And if there's a set of many things that you 
would recommend, I would be curious to know all of them. 

And then, I'd also want to hear the same thing from the major 
carriers. 

Mr. MITCHELL. Well, I think whether it's large airports or mid- 
sized airports, the problems fall into three categories. The first rea- 
son that we're suffering the high business air fares that we have 
today in many pjui^s of the Northeast and the Midwest is that deci- 
sions were made in the 1980's regarding some consolidation of the 
industry. Republic and Northwest, TWA and Ozark, and so on. 
That sets the stage for the fortress hubs we have today. So if we 
don't apply vigilance to these proposed alliances that we're talking 
about today, we may be setting the stage for the entire United 
States to become one gigantic fortress hub as the airlines move on 
into their global markets. 

Number two, the Federal Government has restrictions that are 
still in place that inhibit competition. We've got the perimeter 
rules, the high-density rules. We've got the Lovefield situation with 
the right amendment, so we've still labored with these restrictions. 

And thirdly, we've got the whole issue of predation and anti-com- 
petitive practices that include babysitting slots and not subleasing 
gates at some of these airports. 

So there are three areas that need close examination. 
Mr. PEASE. I do want to ask, and I also want to let Mr. Kahan 

respond to that, too, but some have said that the method for con- 
structing improvements at airports is resisted by major carriers be- 
cause it provides avenues for more competition. How do you re- 
spond to that allegation? 

Mr. MITCHELL. Me? 
Mr. PEASE. Yes. 
Mr. MITCHELL. I think it's no secret that at the major mrports 

around the country, they're in the pockets of the airlines, the major 
airlines, under direct control. I don't think there's any secret in the 
industry about that. 
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Mr. PEASE. I obviously want to hear other folks' response on this, 
too. But Mr. Kahan, your thoughts on improving competition at 
mid-sized and hub airports. 

Mr. KAHAN. Well, I think the single most important thing is to 
march along and get the rules of the game straight. And I was very 
upset to hear that the Department of Transportation is adding 60 
days to the comment period for the competition guidelines. I'm all 
for full and fair consideration of it. But I've never heard of a Gov- 
ernment proposal that required 150 days total time for an industry 
which is pouring millions of dollars into economists and lawyers to 
analyze it to move faster than that. And that has me very, very 
worried. So, what I'd like to see first and foremost is some assur- 
ances. 

I'd like to see some encouragement by this committee to the De- 
partment of Transportation that they not unduly delay that pro- 
ceeding. We were not in Detroit^oston for 150 days. [Laughter.] 

From the entry to exit, was less than that. So, that's my con- 
tribution to your question. 

Mr. PEASE. Okay, thank you. I'd be curious to know from the— 
and I don't want to exclude anybody—but from the mzyor carriers, 
your thought on the best way of increasing competition at mid- 
sized and hub airports. And you can respond to Mr. Mitchell's ob- 
servations, too, if you'd like. 

Mr. SEIDEN. Well, one of the most important steps that I think 
both the administration and the Congress could take is to reform 
the air traffic control system that would dramatically increase the 
capacity the system can manage today. Right now, I think the larg- 
est constraint on the ability to achieve a fully competitive system, 
is the fact that we're coming close to gridlock as the National Re- 
view Commission pointed out in its report issued late last vear. 
We're coming close to gridlock in the skies. There's not enough ca- 
pacity in the air traffic control system. And something dramatic is 
going to have to be done about that, and have to be done about 
that fast. 

As for competition at mid-sized airports, I think I would agree 
with one point Mr. Kahan made which is competition through the 
hubs, and that's basically the kind of competition you're talking 
about at mid-sized cities. It is very vibrant. You c£m go out to pret- 
ty much any spoke city in the country and get to auiywhere you 
want to go on six or seven airline network systems. Aiid so it's a 
very competitive system, and that's why our rates of return are so 
low. 

If I may make one brief comment about airports. We are building 
a mtyor, with Detroit Metro Airport, the Wajme County Authori- 
ties, we are building a major improvement at Detroit, a new mid- 
field terminal which will substantially increase gate capacity at De- 
troit, both for ourselves and for other airUnes, and when that facil- 
ity comes on stream—around 2001. 

Mr. PEASE. Thank you. 
Mr. HYDE. I'm—with the indulgence of my good friend, I would 

like to close the hearings because it is 4:15 plus, and you folks have 
been here for a long time. 

What I do want to tell you sincerely that Mr. Conyers and I have 
both expressed several times, what a really fine panel you were 
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and what a great contribution you made to our understanding alli- 
ances and what they can mean. And that there is merit on all sides 
of this, and we just have to plow through it. But you've made a 
great contribution and we thank you all. Thank you. 

The meeting is adjourned. 
rWhereupon, at 4:15 p.m., the committee adjourned subject to the 

call of the Chair.] 
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MATERIAL SUBMITTED FOR THE HEARING RECORD 

CONGRESS OF THE UNITED STATES, 
U.S. HOUSE OF REPRESENTATIVES, 

Washington. DC, July 21, 1998. 
Hon. JOEL KLEIN, Assistant Attorney General, 
Antitrust Division, 
U.S. Department of Justice, Washington, DC. 

DEAR ASSISTANT ATTORNEY GENERAL KLEIN: I appreciate your appearing before 
the Committee on the Judiciary to testify at the oversight hearing on The State 
of Competition in the Airline Industry" on Tuesday, May 19, 1998. 

Members of the Committee have asked that you answer additional written ques- 
tions for the record. I have attached a copy of the questions. I would appreciate your 
answering the questions in writing and returning your answers to the Committee 
for inclusion in the hearing record at your earliest convenience. 

If the Committee can provide you with any additional information, please do not 
hesitate to have your staff contact Joseph Gibson by phone at (202) 225-3951 or by 
fax at (202) 225-7682. I appreciate your participation in our hearing. 

Sincerely, 
HENRY J. HYDE, Chairman 

cc: Hon. John Conyers, Jr. 

QUESTIONS FOR ASSISTANT ATTORNEY GENERAL KLEIN AND GENERAL COUNSEL 
MCFADDEN 

QUESTIONS FROM CHAIRMAN HYDE 

1. At the hearing, I asked when I would receive a reply to the letter that Con- 
gressman Jesse Jackson, Jr. and I sent to you and other Administration officials Oc- 
tober 1, 1997 about airport issues in Chicago. I was told that I would receive an 
answer within the next few weeks. Today, two months after that representation and 
almost ten months after the letter was sent, we have not received a reply. I repeat 
my question from the hearing: When can we expect an answer to our letter? 

2. Currently, there is extensive litigation in state court in the Dallas, Texas area 
concerning what is known as the Shelby Amendment. Department of Transportation 
and Related Agencies Appropriations Act of 1998, Pub. L. No. 105-66, 111 Stat. 
1425, 1447, §337 (October 27, 1997). The Shelby Amendment loosened some restric- 
tions on the use of Love Field in Dallas. However, to date this litigation has frus- 
trated the purposes of the Shelby Amendment. Does this litigation implicate the fed- 
eral interest in the freedom of interstate commerce? Does this litigation implicate 
the federal interest in antitrust policy? If so, are these substantial federal interests 
being adequately protected in this litigation? Is this an appropriate case for federal 
government intervention in a state court action? 

3. Over the past several years, the major air carriers have cut the commissions 
that they pay to independent travel agents. In addition, I am informed that these 
same carriers compete against the independent travel agents through their owner- 
ship of Scheduled Airlines Traffic Offices, Inc. ("SATO"). I am also informed that 
the airlines may give preferential treatment to SATO. Does the cutting of travel 
agent commissions coupled with preferential treatment for SATO raise any antitrust 
concerns? If so, what are those concems? Are there any regulations that govern this 
type of conduct? Also, I understand that the federal government is one of the pri- 

(263) 
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mary customers of SATO. Is the government getting its money's worth in this rela- 
tionship? 

U.S. DEPARTMENT OK JUSTICE, 
OFFICE OF LEGISLATIVE AFFAIRS, 
Washington, DC, September 17, 1998. 

Hon. HENRY J. HYDE, Chairman, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: Thank you for giving Joel Klein the opportunity to testitfy 
at the hearing on The State of Competition in the Airline Industry" on May 19, 
1998. 

Enclosed are the responses to the written questions for the record that you sent 
to Mr. Klein on behalf of the Committee after the hearing. 

If you have any questions, please do not hestitate to contact me. 
Sincerely, 

L. ANTHONY SATIN, 
Acting Assistant Attorney General. 

ANSWERS TO QUESTIONS FOR THE RECORD FROM CHAIRMAN HENRY J. HYDE 

MAY 19, 1998 HEARING ON STATE OF COMPETITION IN THE AIRLINE INDUSTRY 

1. At the hearing, I asked when I would receive a reply to the letter that Congress- 
man Jesse Jackson and I sent to you and other Administration oflicials on Octo- 
ber 1, 1997 about airport issues in Chicago. I was told that I would receive an 
answer within the next few weeks. Today, two months after that representation 
and almost ten months after the letter was sent, we have not received a reply. 
I repeat my question from the hearing: When can we expect an answer to our 
letter? 

A: We apologize for the inconvenience that the delay in responding to you has 
caused. Because your letters were directed primarily to issues within the au- 
thority of the Federal Aviation Administration and the Environmental Protec- 
tion Agency, we had hoped to respond to you jointly with those agencies. We 
eventually took the liberty to respond to your antitrust concerns in a separate 
letter. We understand that you have now received your letter from the other 
agency officials as well. 
ALS you know, we are currently investigating possible anticompetitive practices 
by hub airlines. We are very sensitive to your interest in the progress and out- 
come of the investigation auid will work to keep you apprised of developments 
as they become public. I can assure you that this investigation is progressing 
at a pace consistent with the objectives of responsible federal antitrust enforce- 
ment. 

2. Currently, there is extensive litigation in state court in the Dallas, Texas area 
concerning what is known as the Shelby Amendment. Department of Transpor- 
tation and Related Agencies Appropriations Act of 1998, Pub. L. No. 105-66, 
111 Stat. 1425, 1447, §337 (October 27, 1997). The Shelby Amendment loosened 
some restrictions on the use of Love Field in Dallas. However, to date this liti- 
gation has frustrated the purposes of the Shelby Amendment. Does this litiga- 
tion implicate the federal mterest in the freedom of interstate commerce? Does 
this litigation implicate the federal interest in antitrust policy? If so, are these 
substantial federal interests being adequately protected in this litigation? Is 
this an appropriate case for federal government intervention in a state court ac- 
tion? 

A: The City of Fort Worth initiated the litigation over the Shelby Amendment last 
October, by suing the City of Dallas in Texas state court. That suit seeks to 
compel Dallas to continue restricting flights out of Love Field in conformance 
with the so<alled "Wright Amendment" enacted by Congress in 1979--even 
though Congress modified the Wright Amendment in enacting the Shelby 
Amendment—claiming that a contractual agreement obligates Dallas to do so. 
The City of Dallas responded by suing the City of Fort Worth and the U.S. De- 
partment of Transportation to obtain a declaratory judgment that Dallas is le- 
gally required to permit the additional flights authorized by the Shelby Amend- 
ment. In July, a few days after the Department of Transportation authorized 
Continental Express to initiate flights to Cleveland out of Love Field, the state 



court granted a preliminary injunction barring the airline from initiating such 
flights until the court rules on the merits. 
Because the Department of Transportation is a party to one of these cases, the 
United States is already involved to that extent. We also understand that the 
Department of Transportation, which has responsibility for administering the 
underlying statute, has opened an administrative proceeding which will address 
these issues on a Federal basis. 

Over the past several years, the major air carriers have cut the commissions that 
they pay to independent travel agents. In addition, I am informed that these 
SEune carriers compete against the independent travel agents through their 
ownership of Scheduled Airlines Traffic Offices, Inc. ("SATO"). I am also in- 
formed that the airlines may give preferential treatment to SATO. Does the cut- 
ting of travel agent commissions coupled with preferential treatment for SATO 
raise any antitrust concerns? If so, what are those concerns? Are there any reg- 
ulations that govern this type of conduct? Also, I understand that the federal 
government is one of the primary customers of SATO. Is the government getting 
its money's worth in this relationship? 

: SATO Travel is an organization owned jointly by major airlines that provides air- 
line ticketing and other travel services to government agencies and large cor- 
porations in competition with travel agencies. As a joint venture among hori- 
zontal competitors, it could raise a number of potential antitrust concerns. The 
most significant theoretical concern about a venture of this nature is that it 
could be used to constrain competition among airlines for prices or services. It 
also could conceivably be used to monopolize the business for large travel ac- 
counts. We are aware of no regulations, other than the antitrust laws, that gov- 
ern the competitive conduct of SATO. 
We have thus far not found reason to believe that airlines have used SATO to 
attempt to monopolize the business for large travel accounts or to restrain 
interbrand competition between airlines to the detriment of the business trav- 
eler or the government. 
Whether the government is getting its money's worth from SATO services is a 
different question, one that we are not equipped to answer; but at this point 
we know of no antitrust-related reason to doubt the cost-eflectiveness of SATO's 
services to the government. 

CONGRESS OF THE UNITED STATES, 
U.S. HOUSE OF REPRESENTATIVES, 

Washington, DC, July 21, 1998. 
Hon. NANCY MCFADDEN, General Counsel, 
U.S. Department of TYansportation, Washington, DC. 

DEAR MS. MCFADDEN: I appreciate your appearing before the Committee on the 
Judiciary to testify at the oversight hearing on "The State of Competition in the Air- 
line Industry" on Tuesday, May 19, 1998. 

Members of the Committee have asked that you answer additional written ques- 
tions for the record. I have attached a copy of the questions. I would appreciate ^our 
answering the questions in writing iuid returning your answers to the Committee 
for inclusion in the hearing record at your earliest convenience. 

If the Committee can provide you with any additional information, please do not 
hesitate to have your staff contact Joseph Gibson by phone at (202) 225-3951 or by 
fax at (202) 225-7682. I appreciate your participation in our hearing. 

Sincerely, 
HENRY J. HYDE, Chairman. 

cc: Hon. John Conyers, Jr. 

QUESTIONS FOR ASSISTANT ATTORNEY GENERAL KLEIN AND GENERAL COUNSEL 
MCFADDEN 

QUESTIONS FROM CHAIRMAN HYDE 

1. At the hearing, I asked when I would receive a reply to the letter that Con- 
ncssman Jesse Jackson, Jr. and I sent to you and other Administration officials on 
October 1, 1997 about airport issues in Chicago. I was told that I would receive an 
answer within the next few weeks. Today, two months after that representation and 
almost ten months after the letter was sent, we have not received a reply. 1 repeat 
my question from the hearing: When can we expect an answer to our letter? 
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2. Currently, there is extensive litigation in state court in the Dallas, Texas area 
concerning what is known as the Shelby Amendment. Department of Transportation 
and Related Agencies Appropriations Act of 1998, Pub. L. No. 105-66, 111 SUt. 
1425, 1447, § 337 (October 27, 1997). The Shelby Amendment loosened some restric- 
tions on the use of Love Field in Dallas. However, to date this litigation has frus- 
trated the purposes of the Shelby Amendment. Does this litigation implicate the fed- 
eral interest in the freedom of interstate commerce? Does this litigation implicate 
the federal interest in antitrust policy? If so, are these substantial federal interests 
being adequately protected in this litigation? Is this an appropriate case for federal 
government intervention in a state court action? 

3. Over the past several years, the major air carriers have cut the commissions 
that they pay to independent travel agents. In addition, I am informed that these 
same carriers compete against the independent travel agents through their owner- 
ship of Scheduled Airlines Traffic Offices, Inc. ("SATO"). I am also informed that 
the airlines may give preferential treatment to SATO. Does the cutting of travel 
agent commissions coupled with preferential treatment for SATO raise any antitrust 
concerns? If so, what are those concerns? Are there any regulations that govern this 
type of conduct? Also, I understand that the federal government is one of the pri- 
mary customers of SATO. Is the government getting its money's worth in this rela- 
tionship? 

U.S. DEPARTMENT OF TRANSPORTATION, 
GENERAL COUNSEL, 

Washington, DC, September 29, 1998. 
Hon. HENRY J. HYDE, Chairman, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: I appreciated the opportunity to appear May 19 before your 
Committee on behalf of the Department of Transportation to address issues of con- 
solidation in the airline industry. 

I would like to respond to your July 21, 1998, letter seeking responses from me 
and Assistant Attorney General Joel Klein following our May 19 appearances. My 
response on behalf of the Department of Transportation is enclosed. 

I would also like to express the Department's appreciation for the Committee's 
willingness to hold hearings and explore the complex issues involved in consolida- 
tions in the transportation and other industries. 

Sincerely, 
NANCY E. MCFADDEN 

Enclosiu-e 

QUESTIONS FOR ASSISTANT ATTORNEY GENERAL KLEIN AND GENERAL COUNSEL 
MCFADDEN 

QUESTIONS FROM CHAIRMAN HYDE 

Question 1 
At the hearing, I asked when I would receive a reply to the letter that Congress- 

man Jesse Jackson, Jr. and I sent to you and other Administration officials on Octo- 
ber 1, 1997 about airport issues in Cfhicago. I was told that I would receive an eui- 
swer within the next few weeks. Today, two months after that representation and 
almost ten months after the letter was sent, we have not received a reply. I repeat 
my question from the hearing: When can we expect an answer to our letter? 
Answer 

Mr. Chairman, I regret that the consolidated response to the letter from you and 
Representative Jackson has taken so long. Your letter did raise many complex, 
interrelated issues involving the jurisdictions of five different orgetnizations. I am 
pleased to be able to say that Secretary Slater recently provided our consolidated 
response to you. We intend to act more quickly on the follow-up letters of July 2 
and July 6 from you and Representative Jackson. 
Question 2 

Currently there is extensive litigation in the state courts in the Dallas, Texas, 
area concerning what is known as the Shelby Amendment, Department of Transpor- 
tation and Related Agencies Appropriations Act of 1998, Pub. L. No. 105-66, 111 
Stat. 1425, 1447 (October 27, 1997). The Shelby Amendment loosened some restric- 



tions on the use of Love Field in Dallas. However, to date this litigation has frus- 
trated the purposes of the Shelby Amendment. Does this litigation implicate the fed- 
eral interest in the freedom of interstate commerce? Does this litigation implicate 
the federal interest in antitrust policy? If so, are these substantial federal interests 
being adequately protected in this litigation? Is this an appropriate case for federal 
government intervention in a state court action? 
Answer 

The Shelby Amendment changed the previous federal statutory restrictions on 
Love Field service in two respects: (i) it added three states—Kansas, Mississippi, 
and Alabama—to the original five-state area within which flights from Love Field 
could be operated with large aircraft, and (ii) it allows airlines to operate longhaul 
flights to any point in the country with aircraft with a capacity of no more than 
56 passengers, including some reconfigured large aircraft that were originally de- 
signed to hold more than 56 seats. 

The Shelby Amendment immediately generated disputes over whether airlines 
may operate the additional types of service permitted by that statute. Before the 
President had even signed the legislation, the City of Fort Worth filed a suit in state 
court against the City of Dallas, Legend Airlines (a firm that plans to begin operat- 
ing flights from Love Field next year with reconfigured large aircraft), and others 
to block additional service at Love Field. The City of Dallas filed its own lawsuit 
in the federal district court in Dallas against Fort Worth and this Department seek- 
ing that court's determination on the scope of Dallas' authority to limit service at 
Love Field. Continental Airlines, Continental Express, and Southwest Airlines have 
also sought relief from the federal district court in Dallas. 

The federal government does have substantial interests in the federal law issues 
raised by the litigation in the state and federal courts in Texas. We agree that we 
should resolve the existing dispute over proposals for expanded Love Field service 
so that airlines can operate the services authorized by federal law. We have there- 
fore begun a Departmental proceeding that will obtain the parties' comments on the 
relevant federal law issues, including the question of how far a city acting as an 
airport proprietor may restrict airline operations at the airports that it owns. After 
we receive the parties' comments, we plan to issue a final order ruling on the fed- 
eral law issues. In addition to this action, the Department has already amended the 
operating authority of all U.S. airlines to reflect the changes made by the Shelby 
Amendment. We are also processing Legend Airlines' application for certificate au- 
thority allowing it to begin operations at Love Field. 

The federal government will also assert its interests in the pending suit filed by 
Dallas. However, intervention in a state court suit like the suit filed by Fort Worth 
is not usually an effective method for protecting the federal government's interests, 
in the Department's experience. 

The resolution of the dispute should largely depend on the interpretation of the 
existing federal statutory provisions governing airline service and airport oper- 
ations, although the Department recognizes that the litigation's outcome could sig- 
nificantly affect airline competition in the Dallas-Fort Worth area. 
Question 3 

Over the past several years, the major air carriers have cut the commissions that 
they pay to independent travel agents. In addition, I am informed that these same 
carriers compete against the independent travel agents through their ownership of 
Scheduled Airlines Traffic Offices, Inc. ("SATO"). 1 am also informed that the air- 
lines may give preferential treatment to SATO. Does the cutting of travel agent 
commissions coupled with preferential treatment for SATO raise any antitrust con- 
cerns. If so, what are those concerns? Are there any regulations that govern this 
type of conduct? Also, I understand that the federal government is one of the pri- 
mary customers of SATO. Is the government getting its money's worth in this rela- 
tionship? 
Answer 

In the past this Department has taken the position that it does not have the au- 
thority to regulate the commissions paid by airlines to their agents or to prohibit 
favoritism by an airline with respect to any particular agency, except when an air- 
line's commission practices constitute an unfair method of competition in the provi- 
sion of air transportation to consumers that may be prohibited by the Department. 
The antitrust implications of the relationship between the airline owners of SATO 
(Scheduled Airline Ticket Offices) and the operations of SATO would be subject to 
review by the Antitrust Division of the Department of Justice. 

With respect to Federal government contracts with SATO, our understanding is 
that each Federal agency (or perhaps element of an agency, e.g., a military base) 
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has the authority to negotiate contracts for travel services with travel agencies. 
DOTs contract is not with SATO so we cannot comment on whether the Federal 
"government is getting its money's worth" in its relationship with SATO. 

TESTIMONY OF CONGRESSMAN CHARLES E. SCHUMER ON THE AIRLINE COMPETITION 
AND LOWER FARES ACT BEFORE THE HOUSE JUDICIARY COMMITTEE 

MAY 19, 1998 

Media Contact: 
Cathie Levine 
(202)225-6616 

Chairman Hyde, members of the committee, thank you very much for the oppor- 
tunity to submit my remarks before you today. I am delighted that you are examin- 
ing the state of airline competition, and that you are considering legislation to ad- 
dress some of the serious problems in this area. 

I introduced the Airline Competition and Lower Fares Act (H.R. 3160), com- 
prehensive legislation that tackles the same problems. The bill, which is cospon- 
sored by a number of my New York colleagues, is very similar to Senator John 
McCain s legislation. 

I would like to outline three key components of this strone legislation which ought 
to be included in jmy bill the committee approves. First, I will briefly discuss the 
problem and the recent Department of Transportation (DOT) guidelines. 

THE PROBLEM 

I think everyone here agrees that our national aviation system has improved dra- 
matically since airline deregulation 20 years ago. We do not want to ao anything 
that puts that success at risk. 

Nonetheless, some areas—like Upstate New York—are still waiting for the lower 
fares and greater choices that the rest of the country takes for granted. 

In these areas, competition has not increased, but prices have. LaGuardia Airport 
in New York City has airfares 35% above average, largely because of a federal regu- 
lation that constricts competition. The problem is far worse in the rest of the state. 
Rochester and Buffalo, for example, consistently rate among the five most expensive 
in DOT studies of large airports. The fare from the Capitol in Washington, DC to 
the Capital in Albany, New York is as high as $768—more expensive than many 
tickets to capitals like London, Paris, and Rome. 

These sky-high airfares cost New York money, and they cost New York jobs. Busi- 
nesses relocate or expand elsewhere because travel costs from our New York cities 
are high. For example, airfares were a major reason that Kodak, the largest em- 
ployer in Rochester, relocated high-paying sales positions to Atlanta. 

We need action, and we need it nght away. This committee is meeting just in 
time. 

DOT GUIDELINES: A FIRST STEP 

The DOT has recognized this need, and has responded with important guidelines 
to help define the parameters of fair competition. The sidelines, as the committee 
knows, define unfair practices such as "capacity dumpmg." That's where an estab- 
lished airline challenges a new low-fare competitor by sharply increasing the num- 
ber of flights on the same route. Each airline flies with many unfilled seats—losing 
money—but the bigger carrier is better able to withstand the losses. Once the small- 
er airline is forced off the route, the schedule returns to normal, while fares go back 
to their original level or even higher. 

Far from hampering the market, clear rules will enhance it. By drawing a line 
between good old-fashioned competition and dirty tricks, the proposed rule will es- 
tablish legal certainty for all airlines, and protect consumers from practices that 
drive up fares. 

DOT s proposed rule is a step in the right direction, but it is only a first step and 
only a baby step. Many problems remain, which require action now. 

I urge the committee to include the ideas in the Airline Competition and Lower 
Fares Act as a central part of any legislation to reinvigorate airline competition. In 
particular, I would like to point out three aspects of our proposal. 

REFORMING THE SLOT RULE 

The High Density Rule, or "slot rule," limits access to four of the most crowded 
airports in the country—LaGuardia and JFK in New York, O'Hare in Chicago, and 
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Reagan National in Washington. Under the slot rule, every flight must have an as- 
signed takeoff and landing "slot" at these four airports. 

In the last decade, a few airlines have radically increased their concentration of 
slots at the four airports, squeezing out new entrants. By limiting competition, the 
slot rule drives up fares throughout the northeast and upper Midwest. Airlines that 
do not control slots can't get the toehold they need to provide service in the region's 
other cities. 

So far, DOT has addressed this problem in the worst possible way. First last fall, 
and again this spring, DOT crammed a few extra slots into the already crowded air- 
ports. This "exemption" policy is short-sighted and short-lived. Adding a tiny num- 
ber of slots at the margins does little to increase competition. But it does a lot to 
exacerbate other problems at these airports, like noise, pollution, ground traffic, and 
delays. 

This strategy has done very little to promote competition. In the future, it will 
do even less. Simply put, there is no more juice to be squeezed from this orange. 
There is virtually no room left to insert even one more slot. Obviously, this will not 
work as a long-term solution to promote competition. 

Instead, I urge the committee to consider the auction language in H.R. 3160, 
which is similar to Senator McCain's auction proposal. Our bill would withdraw a 
limited number of slots from airlines with very high concentrations, and auction 
them off to carriers with few or no slots. We have added new provisions beyond Sen. 
McCain's bill that will protect service to other cities with problems of high fares or 
few flights. 

Some have tried to label this idea as so-called "deregulation," but that epithet 
simply doesn't fit. The slot rule is a rule. It's a regulation. It already exists. My plan 
simply adjusts this rule to pmmote market forces, not curtail them. In fact, a Umited 
withdrawal and auction is the opposite of "deregulation"—it's reform. 

If we are serious about promoting airline competition in New York and through- 
out the northwestern quadrant of the country, then true reform of the slot rule is 
the linchpin. Tinkering is not enough, and it makes other problems worse. 

TIMELY ACTION ON COMPLAINTS 

Second, while the DOT's new rules to define unfair competition are excellent, it 
is not enough simply to have rules alone. The rules must be enforced, and that is 
DOTs responsibility. DOT must be an active umpire. Without its strong involve- 
ment, open competition cannot be maintained. 

Currently, the Department takes far too long to respond to a complaint of preda- 
tory practices. It is little solace for executives at a small airline for DOT to declare 
their complaint valid if they have already been driven out of business by unfair com- 
petition. 

My bill has specific timetables for DOT to follow when handling complaints alleg- 
ing predatory practices like capacity dumping. There is nothing magic about the 
dates I set forth, and the committee may choose a different schedule. Nonetheless, 
it is important to have some deadlines for action. Otherwise, DOT will constantly 
be like the doctor who says, "the therapy worked, but the patient is dead." 

CLEARER AIRLINE LUBILITY 

Finally, H.R. 3160 would clarify that airlines are accountable for the same types 
of legal responsibilities as every other business. Airlines should not be immune from 
proceedings in state courts on issues like contracts or torts. But some recent court 
decisions have done just that, establishing an interpretation of the Airline Deregula- 
tion Act that goes far beyond the intent of Congress. 

For deregulation to work, we must avoid a patchwork of state laws, regulations, 
and court decisions. No one wants to see state law meddling in fares, service, or 
routes. That's why Congress exempted airlines from certain types of state law in the 
first place. 

But that's entirely different from immunizing all airlines from all activities in all 
state courts. My proposed language simply adds a sentence to the Airline Deregula- 
tion Act to make it clear that airlines should not be hassled by state regulations, 
but they should not be above the law either. 

Consumers, travel agents, and other airlines all have legitimate concerns about 
some carriers that have nothing to do with the issues covered under deregulation. 
They deserve their day in court. That's why this provision has been endorsed by the 
Consimier Federation of America and the American Society of Travel Agents. 
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CONCLUSION 

I strongly urge the committee to give strong consideration to these three propos- 
als. There are other good ideas to explore, and I know you will hear those, but these 
three should form the foundation. It is also possible that the best approach may be 
to direct DOT to enter into rulemaking on some of these matters, rather than get- 
ting bogged down in statutory language. While not ideal, rulemaking is clearly bet- 
ter than no action. 

In any case, the greatest imperative is that the committee take action right away. 
Sky-high airfares are an urgent crisis. I am pleased that they are a priority for the 
committee for this year. 

THE ALLUNCE OF RESIDENTS 
CONCERNING O'HARE, INC., 

Arlington Heights, IL. April 28, 1998. 
Hon. BILL CLINTON, President, 
Attn. Mr. Erskine B. Bowles, COS, 
The White House, Washington, DC. 
Hon. HENRY J. HYDE, U.S. Congressman, 
Attn: Mr. Joseph Gibson, 
House of Representatives, Washington, DC. 
Hon. CAROL MOSELEY-BRAUN, U.S. Senator, 
Chicago, IL. 
Hon. RICHARD DURBIN, U.S. Senator, 
Chicago, IL. 
Hon. JOHN PORTER, U.S. Congressman, 
Attn. Mr. Edward P. Kelley, 
Deerfield, IL. 
Hon. BUD SHUSTER, .Chairman 
and Committee Members, 
Committee on Transportation & Infrastructure, 
House of Representatives, Washington, DC. 
Hon. JOHN J. DUNCAN, .Chairman 
and Committee Members, 
Committee on Aviation, 
House of Representatives, Washington, DC. 
Hon. JIM EDGAR, Governor, 
State of Illinois 
Attn. Mr. Tom Livingston 
Springfield, IL. 
Hon. PETER FITZGERALD, 
State Senator, 
Palatine, IL. 
Hon. ROBERT BERGMAN, 
State Representative, 
Palatine, IL. 
Hon. RODNEY SLATER, Secretary, 
Department of' Transportation, 
Washington. DC. 
Hon. JANET RENO, Attorney General, 
U.S. Department of Justice, 
Washington, DC. 
Hon. CAROL BROWNER, Administrator, 
U.S. Environmental Protection Agency, 
Washington, DC. 
Hon. JANE GARVEY, Administrator, 
Federal Aviation Administration, 
Washington, DC. 
Hon. KATHLEEN A. MCGINTY, Chairperson, 
Counsil on Environmental Quality, 
Washington, DC. 

DEAR PRESIDENT CLINTON, CONGRESSMAN HYDE, CONGRESSMAN PORTER, CHAIR- 
MAN SHUSTER, CHAIRMAN DUNCAN, GOVERNOR EDGAR, SENATOR FITZGERALD, REP- 
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RESENTATIVE BERGMAN, SECRETARY SLATER, ATTORNEY GENERAL RENO, ADMINIS- 
TRATOR BROWNER, ADMINISTRATOR GARVEY AND CHAIRPERSON MCGINTY: The addi- 
tion of 53 more daily slot exemptions, approximated 20,000 annual take-offs and 
landings, recently added to Chicago O'Hare International Airport by the U.S. De- 
partment of Transportation is an insult to the millions of citizens in the Chicago 
Metroplex area whose health, safety and quality of life will be affected. This is over 
and above the 10 slots, 7,300 landings and take-offs, added within the last few 
months and given to Reno Air and Trans State Airlines. 

These are new slot exemptions, not available as a result of the removal of military 
operations from O'Hare. It could be argued that the first round of exemptions, the 
10, resulted from the military move, but the military never really had any slots, 
since most military flights were flown during the night, not during slot allotted 
hours. 

Adding extra traffic, even one more flight a day, at historically the world's busiest 
airport will add more undue life threatening air, water and noise pollution and fur- 
ther endanger up to one-quarter of the state's population. Just a one-percent in- 
crease in operations adds upwards of 9,000 flights eumually. What this means for 
the residents Uving around O'Hare is that they are exposed to at least double the 
levels of daily criteria and toxic air pollution as other residents of the region located 
some distance from the airport sources. Area residents already suffer from immense 
amounts of ground vehicle traffic pollution. O'Hare is one of the busiest ground traf- 
fic sites in Illinois, if not the world, with close to 200,000 cars and trucks entering 
and leaving the airport daily. Clearly airport maintenance, private and commercial 
vehicles and facilities on and off-site are not incidental to operations. They are part 
of the process, part of the problem! 

As evidenced elsewhere, O'Hare Airport operations and aircraft pollution pose se- 
rious public health risks for possibly millions of citizens living around the airport 
as pollution does not stop at the end of the airport's boundary, but is also dis- 
charged overhead. These added flights and their collateral operations increase the 
devastating effects of airport and aviation related noise, air, water pollution, prop- 
erty losses to people, their safety and our environment. 

Therefore, adding any more aviation related problems which will make matters 
worse and since decades of industry fixes have not worked, we demand that any and 
all expansion of the airport and operational increases be immediately curtailed and 
an environmental assessment completed and controls put into place to provide per- 
manent, meaning relief 

Further, if low carrier access into the Chicago market to add competitiveness to 
the market was really the purpose for adding more slots, it would be best served 
by adding another airport, not giving O'Hare's United and American Airlines re- 
gional operators the largest share of the new slots. If competition was really the 
focus, it is completed out of focus. At a recent pubic meeting, Mr. Bill Hood, Amer- 
ican Airlines Vice-president of corporate affairs stated, "We have competition be- 
tween airports not between airlines." Does he mean that Midway competes with 
O'Hare but that United and American do not compete? 

Competitiveness is not achieved in the allocation, since most of the carriers are 
subsidiary to United and American Air Lines thereby further entrenching the domi- 
nance of those carriers at O'Hare. None of the exemptions were assigned to commu- 
nities in the Midwest, Michigan, Indiana, Illinois or Wisconsin. Many of those com- 
munities have lost some or all of their O'Hare service due to the conversion of com- 
muter slots by United and American Air Lines to longer haul markets with larger 
aircraft. 

Additionally, many, including legislators are confused regarding the "slot rule", 
thinking that it limits the nimiber of take-offs and landings to 155 per hour. It does 
not, the hourly nxunber is frequently exceeded during high traffic periods. The High 
Density Rule governing slots was established to address congestion and delays. Fur- 
ther, adding new slots will increase flight delays. 

In consideration of public health, we demand these dangerous and even life- 
threatening environmental impacts be strongly regulated and enforced. To protect 
the public and our environment, any increase in operations should command an En- 
vironmental Impact Statement and enforcement of laws regarding air pollution and 
antitrust. 

Sincerely, 
JACK SAPORITO, Executive director. 

c: J. Clark 
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STATEMENT FOR THE RECORD OF GERALD J. ROPER, PRESIDENT & CEO, 
CHICAGOLAND CHAMBER OF COMMERCE 

The Chicagoland Chamber of Commerce represents over 2,400 member firms and 
the over one-miUion individuals that they employ. Our members rely on leaders at 
all levels of government to help create and support public policies that will maintain 
the Chicagoland region so that it is attractive and productive for current and poten- 
tial employers, tourists and residents. Our mission is "... to make Chicagoland 
the most business-friendly region in America". 

In the debate over anti-trust theory, airport slot availability and air service com- 
petition, it is important that we not lose sight of the forest for the trees. By almost 
any objective criterion that can be applied, the U.S. enjoys an air transportation sys- 
tem that is the most efficient, effective and competitive in the world. Within the 
U.S., no major city enjoys an air transportation system as extensive and beneficial 
as Chicago's. 

Chicago has two major airports: Midway and O'Hare. In addition, the region is 
also served by airports in Milwaukee, Wisconsin, Rockford, Illinois and Gary, Indi- 
ana. The most convenient of these in terms of proximity to Chicago's downtown 
business center is Midway. 

Unconstrained by slot limitations, Midway has developed into the region's center 
for point-to-point, low fare service. With non-stop service from Chicago's Midway to 
57 airports across the nation, and with almost 270,000 landings and take-offs per 
year, Midway offers a better pattern of service than is available from the primary 
airports of aU but a few U.S. cities. 

Moreover, Chicago is in the midst of a massive renovation project at Midway Air- 
port that will expand concourse and terminal space by over 250% and increase the 
number of gates by 35%. These renovations will ensure that Midway remains the 
premier, low-fare, point-to-point airport in the world, with capacity to handle any 
carrier wishing to serve our communities. 

O'Hare International Airport is, without question, the world's premier network 
hub airport. With non-stop service to 189 airports world-wide and with both Amer- 
ican Airlines and United Airlines using the facility as a principal hub for their net- 
works, Chicago is one of the very few cities that enjoys the fruits of the fierce com- 
petition between two major hub operators. Not surprisingly this has resulted in 
fares from O'Hare that are well below comparable fares from most other major hub 
cities. 

With Midway wad O'Hare, Chicago enjoys the very best of two systems: Midway 
offers ready access to the point-to-point services of carriers such as Southwest and 
American "Trans Air; O'Hare provides access to the network systems of carriers such 
as United and American which hub at O'Hare. Additionally, many argue that be- 
cause of Midway's proximity to the city center, the low-fare services there are pro- 
viding price discipline for destinations also available from O'Hare. 

A recent study conducted by the American Express Domestic Airfare Index indi- 
cated that Chicago offers service to more of the coimtr/s top destinations than anv 
other airport. The Index demonstrated that Chicago was able to hold this unparal- 
leled level of service while only seeing a four percent increase in the average airfare. 
Cities like Los Angeles, New York, Minneapolis, Boston and Washington, D.C. all 
experienced much greater average fare increases. 

Because of the major competition within O'Hare from the over 70 carriers operat- 
ing there tmd the subsequent competition from carriers operating to those same des- 
tinations from Midway, the average one-way fare paid by Chicago region passengers 
at O'Hare declined by 11.93% between 1990 and 1995, a period during which the 
consumer price index increased by 17.21%. The competitive environment fostered by 
the Chicago Department of Aviation and its airport poUcies, and made possible by 
airline deregulation, ensures that benefits such as this continue to be produced for 
the citizens and businesses in our region. Current competition is good for the busi- 
nesses and communities of Chicagoland and good for airline consumers throughout 
the U.S. and the world. 

As the chamber of commerce for the Metropolitan region we need to promote all 
services which function as economic development tools and draw business and com- 
merce to our region. The Chicago Airport System and the access it provides serves 
as one of our strongest selling points. Combined O'Hare and Midway offer non-stop 
service to over 200 destinations worldwide. O'Hare supports an estimated 400,000 
jobs and has an annual economic impact of over $27 billion. Midway provides an 
impact of $4 billion annually and supports 60,000 jobs. Combined these airports con- 
tribute over $30 billion annually to our regional economy and they do it while being 
self-supporting and without the use of taxpayer dollars. 
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With the proven economic engine of the Chicago Airport System, what is the logic 
of building a third regional airport without a private investor or prospective tenant. 
Why should the business community support an idea that will threaten our region's 
economic vitality? Not to mention devastate and possibly close Midway Airport. The 
Chicagoland Chamber of Commerce is committed to promoting the Chicago Airport 
System and protecting the access and opportunity that it provides. 

STATEMENT OF CAROL B. HALLETT, PRESIDENT AND CHIEF EXECUTIVE OFFICER, AIR 
TRANSPORT ASSOCIATION OF AMERICA 

Mr. Chairman and Members of the Committee, I am Carol B. Hallett, President 
and Chief Executive Officer of the Air Transport Association of America (ATA). ATA 
represents the airlines that provide over 95% of all the airline passenger transpor- 
tation in this country. 

We take this opportunity to present our views on a particular issue within the 
larger subject of airline competition. That issue is the new proposed policy issued 
by the Department of Transportation last month, entitled "Statement of Enforce- 
ment Policy Regarding Unfair Exclusionary Conduct". 

There is no question that the economic deregulation of the airline industry has 
been a boon to consumers and to the economy at large. Competition and the free- 
market determination of fares, schedules, and routes nave produced enormous effi- 
ciencies and savings for consumers. In the twenty years since the adoption of the 
Airline Deregulation Act, average fares paid by passengers in this country have 
dropped 36% in real terras, and die number of passengers flying has more than dou- 
bled. The domestic airline industry is widely acknowledged to be one of the most 
fiercely competitive industries in our economy. And the consumer has been the win- 
ner. 

In the face of this demonstrated success, the Department of Transportation has 
recently proposed a new approach to government involvement in airline pricing amd 
scheduling, matters which go to the heart of deregulation and the benefits consum- 
ers have derived from deregulation. The stated objective of this new approach is to 
deter predatory behavior—or "unfair exclusionary conduct", as DOT prefers to call 
it—by some airlines at the expense of others. 

This proposed policy has as its clear purpose the creation by the Department of 
Transportation of a separate and unique standard of predation which would apply 
only to the airline industry and which would be substantially difiierent from the 
standard of predation applied under anti-trust law and precedent to all other indus- 
tries. The novel euphemism "unfair exclusionary conduct" is used in the proposed 
policy in place of the commonly accepted term "predation" as a way of sidestepping 
the fact that under existing law it is the Department of Justice, not the Department 
of Transportation, which has responsibility for enforcement against predatory be- 
havior and it is the anti-trust law standard of predation, not a new and different 
standard invented by the Department of Transportation, which governs. 

Unfortunately, the result of this proposed policy, however unintended, will be to 
raise average fares paid by consumers. Most airlines, fearful of enforcement action 
under this proposed policy, will not be willing to discount fares as much as they do 
today, and will not be willing to offer as many seats at the lower fares. The result 
will be that those passengers most reliant on the availability of low fares will be 
harmed, as fares will be less discounted and less available to them. 

This is of particular concern to us because it is from precisely this segment of the 
market that the majority of our growth under deregulation has come. Our member 
airlines have dramatically expanded the number of passengers who choose to fly be- 
cause we have found ways to lower the fares available to more people. We have built 
our expanded airline systems—including expanded employment, increased invest- 
ment in airport facilities and in aircraft, and service to many communities we could 
not serve at reduced levels of passenger demand—all based on our ability to expand 
the number of people who fly by attracting them with discounted fares. That is what 
is at risk with a policy which now threatens to forbid the price-discounting behavior 
that deregulation was intended to encourage and that has provided most of the con- 
sumer benefits of deregulation. 

At its core, this proposed policy must be understood as a government action which 
would deter major airlines from offering discount fares in some circumstances where 
they offer them now, and from offering as many seats at the lower fares as they 
do today, euen where such airline practices today do not violate anti-trust laws with 
respect to predation. That would be a momentous step for the government to take, 
with negative consequences to constmiers which would be direct and immediate, and 
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with claimed benefits to consumers which are at best speculative and feeble and 
which are more likely a mirage. 

Is this new proposed policy necessary to root out any predatory behavior in the 
airline industry? Of course not. We believe that it will chill a great deal of legiti- 
mate pro-consumer price discounting as an unintended side effect. This would be the 
wrong medicine, prescribed without authority that would ultimately inflict grievous 
harm on the patient. 

Predation in any industry, including the airline industry, has long been prohibited 
by antitrust law, but through long experience we as a nation have learned that it 
takes great care to distinguish between predatory price-cutting which harms con- 
sumers and legitimate competitive price-cutting which greatly benefits consumers. 
In this proposed policy, DOT has invented a new standard for the airline industry 
only, and it is a new standard which does not carefully distinguish predatory price- 
cutting from legitimate competitive price-cutting. The perverse result would be that 
under this new proposed policy airlines would be deterred from much of the legiti- 
mate price-discounting they do today, producing in turn higher average fsu-es to con- 
sumers, particularly to those consumers who are most price-sensitive and who 
therefore are most dependent on the lower fares. 

Ironically, of the few examples of ostensible predatory behavior, which DOT cites 
as justification for its proposed poUcy, not once does it argue that any alleged exam- 
ple of predatory behavior could not be reached under existing anti-trust law. No- 
where does it make the case that there is predatory behavior occurring which should 
be attacked but cannot be attacked under anti-trust prohibitions, miy are we in- 
venting a new predatory standard, which jeopardizes legitimate pro-consiuner price 
discounting, when we have not demonstrated that the existing anti-trust standtud 
is insufficient? 

In defense of its new proposed policy, DOT has argued at various times that the 
new policy 

• pro-consumer, 
• not re-regulatory; 
• just "guidelines" to clarify existing prohibitions, not to create new ones; 
• the application to airlines of the same basic standards applicable to all indus- 

tries; and designed to protect competition, not any group of competitors. 
If the proposed policy were in fact as it is described above, we would have no ob- 

jection to it. However, with respect to every point, the content of the policy is the 
opposite of the description of the policy by DOT. The policy is: 

• not pro-consumer because it will result in higher average fares, and in par- 
ticular because it will increase the more discounted fares and reduce tneir 
availability; 

• it is re-regulatory because it creates new government restrictions on market- 
based pricing and schedule decisions, which are at the very heart of economic 
regulation; 

• it is not just clarifying guidelines, both because it is less clear than existing 
anti-trust prohibitions against predatory behavior and because it prohibits be- 
haviors which are not prohibiteid by existing anti-trust law; 

• it clearly sets a new standard on predation which would apply only to the air- 
line industry and not to other industries; and it clearly protects a specific 
group of competitors—which it defines as "low-cost carriers" that have been 
in business for less than 10 years—and it specifically protects them from cov- 
erage of these guidelines while covering all other airlines. No existing prohibi- 
tion on predatory behavior admits on its face that it will be appliecl to one 
group of competitors and not to another, yet that is exactly what this policy 
would do. Why should this class of airlines enjoy the benefits of a regulatory 
shield from the rigors of the marketplace? Is it a physical impossibility that 
juvenile budget airlines would ever engage in "uniair exclusionary practices" 
against each other? Or against a major carrier? Or that any carrier would do 
so against a budget carrier over 10 years old? DOT never answers these ques- 
tions, but it is quite clear that whatever protection they think they are pro- 
viding, they are providing it only for one group of competitors. These basic 
questions need to be answered because the Supreme Court has repeatedly 
stated that the purpose of the antitrust laws is to protect competition not 
competitors. 

Let us take a moment to consider how this policy would work in practice. 
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What we as a nation wanted from deregulation was a competitive environment 
where no competitor felt so secure that they could i^ore the threat or the reality 
of the competitive moves of another airline. If an existing airline lowers fares, the 
constmier is better off if the other carriers in that market also lower theirs. The con- 
sumer wants an environment so competitive that no competitor feels above the fray. 
All airlines not only feel they have to respond to the competitive moves of others, 
but that they have to do so inmiediately. And the result of this instantaneous re- 
sponsiveness is that consumers have more choices at the lower prices. 

So the public interest wants carriers to feel the need to make competitive re- 
sponses and to make them fast. 

Under existing anti-trust prohibitions on predatory pricing, a carrier faced with 
a price<ut by a competitor knows that so long as it aoes not reduce its prices below 
the cost of providing that capacity, it will be on the right side of the prohibition 
against predation. While not a perfectly clear standard (since there can always be 
snght disagreements over the method of computation of the costs), it is a relatively 
clear standfard that allows the carrier to proceed rapidly with price reductions up 
to that line. And in fact carriers have generally known where that line was and 
have therefore not crossed it. It works by deterrence more than by prosecution or 
litigation. 

Under the DOTs new proposed policy, however, a carrier faced with a price move 
by a competitor would, before it could respond, have to determine that its response 
was not "a strategy of price cuts or capacity increases, or both, that either (1) causes 
it to forego more revenue than all of the new entrant's capacity would have diverted 
from it or (2) results in substantially lower operating profits—or greater operating 
losses—in the short run than would a reasonahle alternative strategy for competing 
with the new entrant." 

How does an airline marketing person know, based on that language, what he or 
•he can do and what he cannot? 

Under (2), how does he know what "reasonable alternative strategy" someone at 
DOT would select, out of the virtually infinite array of possible fares, fare rules, 
yield management factors, frequent flier offers, etc. that could make up the elements 
of a noi°mar(and legal) competitive response? If he cannot predict what "reasonable 
alternative strategjr DOT would select, sitting as a shadow marketer for that air- 
line, then he cannot compare the revenue diversion he would experience under the 
selected response (if only he could know for sure what the revenue diversion of his 
selected response was) to the revenue loss of the "reasonable alternative strategy" 
selected for him, at a date sometime in the future, by someone at DOT. And if ne 
cannot make that comparison, he has no way of knowing whether he is in compli- 
ance with (2). 

Under (1), how does he know how much revenue the new entrant's service and 
fare will divert as opposed to how much they will generate in new traffic, which 
DOT acknowledges is the usual result when a lower fare is offered? Is he supposed 
to wait weeks or months before making any competitive response, so that he can 
measure how much diversion he is suffering? Should he be forced to wait that long 
to make a competitive response even if the competitive move he would have made 
would have been entirely legal? Won't both his airline and consumers generally have 
been harmed by his inabiUty to make his legal competitive response earlier? 

What we have here is an airline marketer who either cannot make a competitive 
response at all, or who has to make a response so timid that he will come nowhere 
near the invisible line of impermissibility which may later be drawn out of the broad 
ocean of policy statement vagueness. Thus, under this policy not only will the com- 
petitive responses which are legal under antitrust law, but deemed undesirable by 
DOT, be deterred, but so will a wide margin of competitive responses which DO'T 
does not intend to deter but which airline marketers cannot possibly determine in 
advance whether DOT would later find them permissible or not. 

This pohcy will not only result in higher low fares, and fewer seats at those fares, 
by major airlines, but it will also reduce the incentive for low-cost airlines under 
10 years old to offer fares as low as they do today. The ultimate irony of DOT's pol- 
icy will thus be that they will not need to do so to distinguish themselves from the 
major carriers. 

"The core problem in the DOT approach in the proposed policy, as compared to the 
Department of Justice approach under anti-trust laws, is that DOT attempts to tell 
airline marketers what they can and cannot do based on concepts of revenue diver- 
sion which might be understood by an academic economist well after the fact, but 
which cannot possibly provide any guidance to a marketer at the time at which he 
has to make a decision about which competitive response to make. Justice and the 
antitrust laws give marketers a handy on-the-spot cost-based guideline they can 
use. While no guideline is perfect, traditional antitrust jurisprudence gives the mar- 
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keter something he can use becaiise he C£A know the costs of his own company. A 
revenue diversion-based test requires him to know things he simply cannot Know— 
about his competitor's passengers and about what someone at DOT would select 
later on as the "reasonable alternative response" which the marketer presumably 
should have selected. 

Once DOT adopted the revenue diversion-based approach, it had to provide a "rea- 
sonable alternative response" test, because the simple fact of revenue diversion in 
a competitive response does not raise issues of consumer harm. In fact, quite the 
contrary: the purpose of competition policy is to lower consumer prices, not to maxi- 
mize airline profits. In a competitive response, airlines should make less revenue 
because they should be lowering the prices to consumers—that is the public benefit 
in competition. So DOT had to provide for a "reasonable alternative response", 
which would also divert revenue, but which would provide some measure of how 
much revenue diversion is good and how much is too much. 

However, once you have a "reasonable alternative test" you have created a test 
which the marketer cannot possibly determine at the time he has to select his com- 
petitive response, and you have installed a DOT employee as the shadow marketer 
of every major airline, effectively determining what fares, fare rules, yield manage- 
ment practices, capacity decisions, and other incentives awards each airline should 
adopt. If that is not reregulation, what is? Indeed, it is a more pernicious form of 
regulation than Congress eliminated in the Airline Deregulation Act of 1978 because 
of its "Monday momine quarterbacking". 

The DOT'S proposed revenue diversion-based predation policy would in specific 
circumstances: 

• forbid an airline from matching the fare of its competitor; 
• forbid an airline from reducing its fares to a level above its competitor's and 

above the costs of providing the service; 
• forbid a carrier from charging a fare below its competitor's but above it's own 

costs. (This would most frequently be a problem for adult low-cost carriers.); 
• forbid an airline from significantly expanding the number of its existing seats 

it offered at its existing lowest fare; and 
• forbid airlines from significantly expanding the frequent flier miles it award- 

ed for a particular route. 
It is not enough for the DOT to say that, while such actions by an airline might 

in specific circumstances violate its policy, DOT would not in practice, after evaluat- 
ing the situation, elect to prosecute such violations. Prosecutorial discretion has its 
place in many kinds of enforcement situations, but in predation it can have a pro- 
foundly anti<onsumer effect, because the main effect of predation policy is deter- 
rence. Practices forbidden or threatened by a predation policy for the most part will 
simply not be engaged in by airlines, so DOT will not have the opportunity to weed 
out later those practices which are technically forbidden by their policy but which 
on fiirther reflection are clearly pro-consumer and legitimate. There will be, after 
the fact, nothing to reflect on. The consumer will have been denied an enormous 
amount of legitimate and proconsumer price-cutting, which, if it had occurred, DOT 
would have later chosen not to prosecute. 

This is why years of anti-trust practice have led our country to a cost-based stand- 
ard for predation—anything else will chill more legitimate price-cutting than it will 
prevent predation. As the Supreme Coiul stated in 1994, "As a general rule, the 
exclusionary effect of prices above a relevant measure of cost either reflects the 
lower cost structure of the alleged predator and so represents competition on the 
merits, or is beyond the practical ability of a judicial tribunal to control without 
courting intolerable risks of chilling legitimate price-cutting." (emphasis added] 509 
U.S. at 223. 

Experts in competition policy and anti-trust law, certainly including this Commit- 
tee, have long held that various federal agencies should not make their own anti- 
trust policies for their own industries, because they simply do not have the experi- 
ence necessary to reliably do the public more good than harm. This case could be 
Exhibit A in vindicating the wisdom of that view. 

DOT'S proposed poUcy may have been bom of good intentions, but it has become 
a mass of imintended consequences. It would sharply restrict the ability of most of 
the airlines of this country to compete, it would restrict fare discoimting, it would 
reduce the number of seats available at low fares, and it would deprive low-cost car- 
riers of their incentive to also be low fare carriers. It would increase average fares 
paid by consumers, primarily by increasing the lower fares offered today. And it 
would dampen demand for air travel, threatening our employment levels, our invest- 
ments in aircraft and facilities, and our ability to serve smaller communities. 
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DOT can describe this policy however it wemts, but in the end what it does, rather 
than how it is described, will be what matters. 

Finally, not only is this bad public policy, but it also has no basis in law. DOT 
cites 49 use 41712 (the old Section 411 of the Federal Aviation Act) as its authority 
for adopting the new policy. DOT should recsdl how Section 411 came to be in to- 
day's statutes. 

Section 411, which is entitled "Unfair and deceptive practices and unfair methods 
of competition", was repealed by the Airline Deregulation Act of 1978, effective Jan- 
uary 1, 1985. As that date approached. Congress became concerned about that and 
wanted to retain Section 411. Ironically, DOT argued that it should be repealed. 
Congress ultimately passed the CAB Sunset Act of 1984, primarily for the purpose 
of preserving Section 411. 

In so doing Congress had two primary motivations. First, it wanted anti-trust 
matters, including predation issues, in the domestic airline industry treated as they 
would be for any other industry. In the bill. Congress specifically provided that anti- 
trust and merger approval would transfer to the Department of Justice and that the 
retained Section 411 language would be the same language as applied (as Section 
5 of the FTC Act) to every other industn^. 

Furthermore, the authors of the CAB Sunset Act were specifically asked to con- 
sider specifying a separate standard for predation in the airline industry, and con- 
sidered doing so. On further examination, however, they concluded that in such an 
approach there was greater risk of harming consumers by chilling legitimate price 
discounting than there was benefit in barring any predation not already barred by 
anti-trust Taw. They therefore decided not to include any new standard for preda- 
tion, and to retain instead language which specifically states that for purposes of 
all air commerce and safety statutes, " 'predatory' means a practice that violates the 
anti-trust laws as defined in the first section of the Clayton Act (15 USC 12)." (49 
use 40102) 

The second motivation, and the only respect in which Congress chose to treat 
these domestic airline industry issues differently, was that the Section 411 langua^ 
was retained as a DOT authority, rather than as the Section 5 authority at FTC. 
The purpose had nothing to do with antitrust or with predation or with any other 
enforcement matter, but with formal rulemaking: Congress did not want rulemaking 
in the consumer protection arena to have to go through the Magnuson-Moss proce- 
dures at FTC, but it wsmted the same words at DOT to mean what they meant at 
FTC. 

So Congress in the 1984 Act sent the anti-trust jurisdiction over the domestic air- 
line industry to Justice, specifically rejected a separate predation standard for the 
airline industry, retained in statute a definition of predation that specifies that it 
shall have in aviation law the same meaning as it does in the anti-trust statutes, 
and adopted for the airline industry the same language on unfair competitive prac- 
tices as applies to every other industry. Based on all mat, DOT now proposes a dif- 
ferent standard for predation for the airline industry than applies under anti-trust 
law to every other industry. 

This is beyond ironic. "This is the weight of statute and legislative history that 
DOT attempts to sidestep by referring to its policy as being about "unfair exclusion- 
ary practices" rather than being about "predatory practices", when in fact predatory 
practices is what it is about. They can apply any label they want to it—they csm 
even call it a "banana", as Alfred Kahn once did inflation—but it still is what it 
is, and the law says it means what the anti-trust laws say it means. 

There is no question that in some respects—particularly consumer protection mat- 
ters not addressed by anti-trust law, such as promulgating rules as to what con- 
stitutes adequate consumer notice of terms and conditions of travel—Section 411 
was intended to be broader than the anti-trust statutes. But when it came to an 
issue central to anti-trust law, i.e. how we distinguish between predatory price cuts 
and legitimate, pro-consumer price cuts, Congress was not the least bit vague. It 
said very specifically tmd in statute, predation shall mean here what it means in 
the anti-trust statutes. 

Thus, we have today a DOT proposed policy that would harm consumers, is ut- 
terly unworkable for those trying to abide by it, and is unsupported by law. 

Mr. Chairman, we can and must do better than this. I will not engage in the de- 
bate among economists about whether predation is even possible or not. If the fed- 
eral government believes it needs to be vigilant against the possibility of predation, 
I say let it be vigilant. But let it do so in a way that makes sense anci does not 
harm consumers or discriminate among competitors or among industries. DOT 
should assist Justice in the enforcement of anti-trust laws, including prohibitions 
against predation, in the airline industry. If DOT believes greater clarification is 
needed of what is prohibited under the anti-trust law, let them clarify with Justice 
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what existing anti-trust law prohibits. There should be no separate predation poli- 
cies or standards for one industry or for one group of competitors within an indus- 
try. 

Above all else, Mr. Chairman, don't harm our consumers. We depend on them, 
and so do those who depend on us. Thank you again for the opportunity to present 
our views on this important issue. 

STATEMENT OF DARRYL JENKINS, DIRECTOR OF THE AVIATION INSTITUTE, THE 
GEORGE WASHINGTON UNIVERSITY 

Recently I had the chance to read the testimony of those who opposed the pro- 
posed alliances in the airline industry. They were quite vocal in their opposition. 
However, none of the statements contained any analysis of why prices would go up 
and by how much. 

I would like to begin this brief analysis with a simple declaration that I believe 
to be true. Prices are determined by factor outside of the control of the airlines and 
are set by forces of supply and demand. 

As a life long observer of pricing, I can remember many fare hikes that were voted 
down by consumers. For example, two years ago the airlines tried to raise the 
benchmark fare. However, consumers voted this down and it did not go into affect. 
This same fare increase went through last fall. 

Why does a fare get voted down one year and yet is approved by travelers the 
next? 

The answers are simple. During the year, a very robust economy filled up planes 
to the point that they were over 70 percent full all of the time. This may not seem 
like much, but it is a historic flgure and is the combination of two factors. For an 
airline to have a 70 percent plus load factor for one year, these planes will be essen- 
tially full during the rush hour with high loads all other times. It is called economic 
scarcity. 

Economic scarcity is the driving force behind airline pricing right now. 
First of all, the airlines are offering a greater amount of discounted seats than 

ever before. The second reason is that a very robust economy is putting disposable 
income into consumer's pockets. The attractive price combined with available in- 
come allows more consumers to fly. These high load factors have caused a rationing 
of last minute or walk up fares. 

The only mechanism any business has to allocate scarce resources is price. So we 
see the lower leisure fares filling up the back of the airline and higher fares to those 
who book the last minute. 

The point is that prices have to have a reason to go up or down. Prices are not 
set in the absence of economic reality. 

There are simply too many alternatives to flying for anybody to consider it a ne- 
cessity. 

If flying for either business or leisure is not a necessity then economic forces will 
set the price. The current high load factors speak of the success of market condi- 
tions. If you are a business traveler you may not like paying the higher walk up 
fares, but the truth is if the airlines decreased these prices there would be no seats 
available in this economy. 

What economic factors will cause prices to go up if these alliances go through? 
Really there is only one. Prices will go up under these alliances if the airlines re- 

strict capacity by a large factor causing load factors to go up even more. 
Outside of this condition there are few economic reasons if any for prices to go 

up. 
But there is one non-economic variable that could lead to higher prices—the re- 

cent proposal by DOT to re-regulate competition between major airlines and so- 
called low fare carriers. 

DOTs proposals would make it difficult, if not impossible, for major airlines to 
respond to competition with the most fundamental strategy—lower prices. "We wUl 
not be undersold" is a basic rule of staying in business. Look at newspaper ads and, 
in business after business, you will see promises to meet or beat a competitors' 
price. In the guise of protecting a selected group of airlines, DO'l wants to set aside 
that rule of the market. 

But putting a floor under prices can mean only one thing for consumers—they will 
pay more than they should. The major airlines won't be able to cut prices—and the 
new low-fare carriers won't have to set their ticket prices as low to undersell. 

And, DOTs proposal won't even keep new entrants from going out of business. 
New entrant airlines fail for the same reason as any business—bad service, mis- 
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management, flawed pricing, and inadequate Tmancing among others. DOT can't 
change it. Nor should it. 

Airline price regulation is a bad idea whose time is past. 
And, it's a bad idea wherever it comes from. |As you've heard/will hear,! The Busi- 

ness Travel Coalition is also proposing a re-regulation scheme. It says fares should 
be based on mileage. That may soundf reasonable at first blush. But if you look at 
the numbers, it will have three outcomes—bad, worse, and worst. 

• It will raise fares for average Americans. Ninety percent of Americans typi- 
cally receive discounted fares because they have the foresight to plan in ad- 
vance and take advantage of the current fare structure. The BTC plan will 
put an end to that and put airline travel beyond the reach of numy Ameri- 
cans. 

• It will reduce, and in some cases eliminate, airline seats now held in reserve 
for last minute business travelers. Right now, airlines hold back seats to ac- 
commodate the business travelers' need for flexibility because of travel re- 
quirements that arise with little notice. If all fares are based on miles, air- 
Imes will simply fill the plane on a first come, first served basis. That means 
the business traveler who calls on Monday for a Tuesday flight will be told 
to take the car. This proposal hurts the very constituency if claims to serve. 

• It would effectively treat airlines as a utility, imposing a form of regulation 
not even contemplated before 1978 and one that flies in the face of utihty de- 
regulation is eveiT other industry. A government-mandated pricing structure 
that floats free of'^the market rules of supply and demand is something that 
every business person should oppose. 

As we consider policy approaches to proposed alliances, we also must consider 
under what conditions would the airlines reduce the number of planes in the air 
in the domestic system. 

Are there places in the international system where the domestic airlines could use 
smaller planes like the MD-SO or 737, which are the workhorses of the domestic 
system? 

Not really. They do not have the range of capacity for international travel. 
However, this is what must happen for prices to go up. Small airplanes will have 

to go out of the system and be used elsewhere. 
"niis hardiv passes with the airplane order books that have the domestic carriers 

purchasing the bulk of smaller airplanes. 
Can these same small airplanes oe used differently domestically? 
There could be some reallocation. 
However, if you were the airlines and were making the best profits in their his- 

tory are there many incentives to change current conditions? 
I do not believe so. It appears that the airlines would probably continue to keep 

things are they are. 
At the margin I believe that there will be some consumer benefits from these alli- 

ances. 
As a travel agent of more years than I wish to acknowledge I know that travelers 

want seamless travel. 
Anybody who had ever had to recheck baggage during a flight knows the benefits. 
I appreciate the opportunity to have given you my thoughts on this matter. 

THE CITY OF 
SAN ANGELO, TEXAS, 

May 15. 1998. 
Hon. HENRY J. HYDE, Chairman. 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: We are honored to have been asked to present the concerns 
of our community about air service before your committee. 

San Angelo, Texas is a progressive business hub in central west Texas with a pop- 
ulation of approximately 95,000. Our economy is based on agriculture, manufactur- 
ing, joint military training, telecommunications, education, recreation and retire- 
ment. Air transportation is especially vital to our economy, as we are not located 
on an interstate highway or on a major rail access route. We believe that it is note- 
worthy that we have invested significant amounts of local and federal funds in up- 
grading and maintaining a commercial airport to support air service for this commu- 
nity aad this region. The FM is currently providing over $2,000,000 for increased 
runway length and capacity. 



280 

The conununity has been served by varied and numerous airiines before and after 
deregulation in 1978. Unfortunately, today only one conimuter airline serves our 
conununity to and from Dallas/Ft. Worth. The most recent downturn in air service 
occurred in 1997 with the pullout of the other two commuter airlines serving the 
airport, one due to its major feeder airline restructuring to another large hub £md 
the other due to bankruptcy. 

With this decrease in service came increased airline ticket prices. Obviously we 
attribute this to lack of competition in the air service market place. Unrestricted 
airfares between San Angelo and D/FW have increased almost 40% in the last year, 
with corresponding increases to other destinations. 

This high cost of air service has a multi-faceted detrimental effect on the people 
and the businesses of this region. First, it is readily apparent to us that the econ- 
omy of our area is suffering and will continue to suiier. Corporations that currently 
exist in San Angelo and those that would possibly entertain San Angelo as a poten- 
tial business site are paying exorbitant rates for air travel or suffering the inconven- 
ience of highway travel to points of departure where travel is more economical. It 
affects our convention busmess by discouraging potential convention groups and 
adding to the cost of quality speakers. 

Citizens from this area ana visitors to San Angelo are forced to drive two to four 
hours to obtain economical air travel. This is especially true of families or groups 
with nxmibers where the drive becomes mandatory to afford the multi-person air 
fare to distant destinations. Over 58% of the air-traveling public from this region, 
or approximately 55,000 people, are forced onto the road by the lack of competitively 
priced air service to this community. 

Citizens and businesses of this community do not believe that we are owed better 
air service. We do, however, believe that we warrant better air service. San Angelo 
has committed to a progressive philosophy and has dedicated financial assets to- 
ward maintaining the airport as a valuable link to bring prosperity to our commu- 
nity and region. Local citizens and businesses, who have dedicated their lives and 
assets to San Angelo, in return depend ujran this community to provide them with 
adequate air service. 

We fully reahze that we are not in this position alone. We have followed closely 
the issue within other parts of the United States and have also joined with other 
small communities within the state of Texas to address the challenge. We plan to 
exploit successful ideas from other communities and pursue market-based solutions 
where possible. 

We are also monitoring and providing comments on the many forms of legislation 
appearing before Congress in committee. Although we do not expect to return to reg- 
ulation of the airline industry, we do support and appreciate the active interest by 
Congress on this critical issue, eind promote any action, including incentives that 
would ease the burden of air service pricing and service in small communities. 

Again, we appreciate this opportunity to provide our comments on this very im- 
portant issue. 

Sincerely, 
JOHNNY FENDER, Mayor of San Angelo. 

KEVIN BERRY, Chairman, San Angelo Chamber of Commerce. 

o 
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